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AntEL WEBSTER once said that justice 
is the great interest of man on earth. 
Be that as it may, there is no doubt that 
the most important responsibility of the 
legal profession is to aid in the adminis- 
tration of justice. 

Our courts have pointed out from time 
immemorial that the lawyer is an officer of 
the courts and hence has the duty to assist 
them in administering justice. 

The individual lawyer in his everyday 
practice has, of course, constant oppor- 
tunity to do this, whether he be an “office 
lawyer” or a “court lawyer.” But it is 
through the organized bar that the mem- 
bers of the legal profession can most ef- 
fectively fulfill this responsibility. The 
organized Bar is in fact a part of the ma- 
chinery of administering justice. 

Many of the committees of The Florida 
Bar are directly concerned with the ad- 
ministration of justice. Among these are 
our committees on Administration of Crim- 
inal Justice, Civil Procedure, Continuing 
Law Reform, Judicial Administration, Juve- 
nile Courts, and Traffic Courts and Safety 
—to name only a few. But nearly every 
one of our committees bears some rela- 
tion, direct or indirect, to the administer- 
ing of justice. 

It is because of this vital responsibility 
that the members of the legal profession 
of this state are concerning themselves this 
year particularly with the proposed amend- 
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The Bar’s Responsibility in the 
Administration of Justice 


ment to the Judiciary Article of the Flor- 
ida Constitution, which will be voted upon 
in the general election next November. 
That is the reason why this issue of The 
Florida Bar Journal is devoted largely to 
this subject. The proposed amendment, 
after considerable study, was, pursuant to 
our By-Laws, endorsed by the Board of 
Governors of The Florida Bar at its meet- 
ing last December. 

Because of this responsibility, we of The 
Florida Bar must give of our time, thought, 
and energy whenever the opportunity is 
offered to us to work for the improve- 
ment of the administration of justice in 
our state, and this year we have an espe- 
cially fine opportunity to make good on 
this obligation. 

BAR DICTA 

By the time you receive this issue of 
The Florida Bar Journal, you should have 
also received a copy of our new booklet 
entitled “Your Privileges and Responsibili- 
ties as a Lawyer in Florida.” Having a 
part in the preparation or distribution of 
this booklet were our committees on Legal 
Ethics Programs, Professional Ethics, and 
Public Relations, and several officials of 
The Florida Bar. It is believed that this 
is the first booklet of the kind ever issued 
by a bar association.... The Florida A. & 
M. University, with the cooperation of The 
Florida Bar, has been conducting a series 
of outstanding institutes on criminal law.... 
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On April 6th The Florida Bar, in coopera- 
tion with local bar associations, will sponsor 
the Third Annual Institute on Legal Ethics 
at the Stetson College of Law. Henry S. 
Drinker of Philadelphia, Chairman of the 
American Bar Association’s Committee on 
Professional Ethics and Grievances, will 
be the principal speaker. The institute will 
emphasize a new approach to the problems 
of ethics — the positive approach — what one 
can and should do ethically, not just what 
is prohibited. An announcement of this 
institute is found elsewhere in this issue 
of the Journal....The distribution of the 
first set of legal forms and work sheets re- 
ceived a most favorable response from 
lawyers of all ages throughout the state. 
Several hundred have ordered the binders, 
which are sold at cost, though the sheets 
will fit the standard binders which may be 
bought at local ten-cent stores and office 
equipment stores.... The Florida Bar re- 
cently announced its first Annual Press 
Award for the best story, feature, edi- 
torial, or series of articles published in the 
newspapers of Florida aimed toward the 
public at large dealing constructively with 
the administration of justice in this state. 
The deadline is April 20, 1956. How about 
urging your local newspapers to submit 
entries? ... National attention has been 


given in legal educational circles to the 
formation of the new Florida Council of 
Legal Education and Admissions to the 
Bar, which organization was effected at a 
conference held in St. Petersburg on Jan- 
uary 28th.... Two of our busiest commit- 
tees have been our Committee on Family 
Law and our Committee on Trial Tactics 
and Procedure. Though the appointments 
to these committees were made only last 
October, each of these committees has 
already held three state-wide well-attended 
meetings.... The University of Miami will 
hold its Fourth Annual Miami Insurance 
Conference and Legal Institutes Week, 
March 19th through March 23rd....A 
medical-legal institute sponsored by the 
Volusia County Bar Association and The 
Florida Bar will be held on April 20th 
and 2lIst in Daytona Beach....Plans are 
now in high gear for The Florida Bar's 
annual convention to be held at Holly- 
wood Beach on May 10, 11, and 12, 1956. 
Mark your calendar now for this most 
interesting and worthwhile event. An- 
nouncement of the program will be made 
in the April issue of The Florida Bar 
Journal. 


DONALD K. CARROLL 
President 


Convention to lure specialists, 
general practitioners 


Arrangements for the 1956 annual meet- 
ing, now almost complete, guarantee that 
the convention will offer “something for 
everyone” in The Florida Bar. 

Nationally known speakers and outstand- 
ing Florida panelists have been scheduled 
in such special fields as taxation, real prop- 
erty, workmen’s compensation, insurance, 
Latin-American law and labor law. 

Trial procedure will be featured in two 
extraordinary programs. Actual jurors will 
be selected and actual expert witnesses ex- 
amined by contending teams of top trial 
lawyers. A Florida circuit judge will pre- 
side. 

The Supreme Court of Florida will sit 
en banc in the most remarkable program 
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on appellate procedure ever devised. 

Those who were privileged to hear Texas 
Supreme Court Justice W. St. John Gar- 
wood at the ABA Regional Meeting in 
New Orleans were unanimous in demand- 
ing that he be invited as our annual ban- 
quet speaker. He was and he is. 

Nor have social needs for lawyers, their 
ladies and their friends been ignored. Spe- 
cial social and recreational facilities will 
be available for the children, too, including 
sitters. 

Full details and an advance registration 
blank will be in the April Journal. Decide 
now to set aside May 10-11-12 to meet your 
friends at the Hollywood Beach Hotel. 
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| Announcements 


Medico-legal details announced for 
April 20-21 Institute at Daytona Beach 


Further details are now available on the statewide Medico-Legal Institute to be 
held at Daytona Beach on April 20th and 21st. 


The institute will be sponsored jointly by The Florida Bar's Committee on Legal 
Institutes and the Volusia County Bar Association. 


Opening topic for Friday is “Preparation of personal injury cases for compromise 
or trial, including appropriate methods.” William Frates of Miami will discuss the 
plaintiff's problems; Charles Cook Howell, Jr., of Jacksonville will discuss the defendant's 
problems. 


Also featured on Friday will be several panels conducted by physicians on “The 
structure and functions of the human body,” “Detecting the malingerer,” “Diagnostic 
ideas available from X-ray exam,” and “Medico-legal aspects of orthopedic injury and 
surgery.” 


On Saturday, the medical panels will continue with medico-legal aspects of cranial 
and cerebral injuries, and pain. Saturday afternoon, noted practicing lawyers will discuss 
demonstrative evidence and proof of damages in personal injury cases. The institute 
will conclude with a round table of trial lawyers on expert testimony. 


A registration fee of $5.00 will be charged. Please mail your check now, made pay- 
able to the Daytona Beach Medico-Legal Institute, to Melvin Orfinger, 110 S. Palmetto 
Avenue, Daytona Beach, Florida 


A social affair has been scheduled for Saturday night by the host Volusia County 
Bar Association. A separate fee of $3.00 will be charged for those who wish to attend. 
Advance checks for this may also be sent to Orfinger, made payable to the Volusia 
County Bar Association. 


You are urged to make reservations now at the Princess Issena Hotel, scene of the 
institute and the social affair. 


January Cover Photograph Gift of Tampa Times 


We have received several compliments on the high quality of the photograph used 
as the cover for the January issue of The Florida Bar Journal, first issue of our new 
6”x9” size. Credit for the photograph goes to the Tampa Daily Times. Its managing 
editor, Hampton Dunn, generously made the photograph available to the Journal. 


Traffic Court Conference 


On May 28th, 29th and 30th, The Florida Bar and the General Extension Division 
of Florida will co-sponsor a second annual Traffic Court Conference in Miami Beach. 
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Voluntary Social Security 
Overwhelming Choice 


Results of the 
Social Security Poll 


1. Do you favor coverage for self-employed lawyers within the Social Security Act 
on a voluntary basis? 


35 or Under Over 35 Total (all ages) 
YES 219 444 663 
NO 49 75 124 


2. Do you favor coverage of self-employed lawyers within the Social Security Act 
on a compulsory basis? 


YES 36 154 210 
NO 200 340 540 


3. Do you favor complete exclusion of self-employed lawyers from the Social 
Security Act? 


YES 39 59 98 
NO 195 369 564 

4. If your answers above to questions 1 and 2 show that you favor voluntary - 
coverage but oppose compulsory coverage, what is your choice if voluntary / 
coverage is not obtainable? In that event do you favor: : 
COMPULSORY 
COVERAGE 90 156 246 
COMPLETE 
EXCLUSION 85 103 188 


* The ballot used in this poll was inserted in each copy of the December issue 
of The Florida Bar Journal. As of February 2, 1956, a total of 813 ballots had been 
received. Those ballots form the basis for this tabulation. 


| The results of this expression of opinion by the lawyers of Florida were made 
| available to Florida’s representatives in the Congress and to the American Bar Asso- 
| ciation. 

Senator Harry F. Byrd of Virginia, Chairman of the Senate Committee on 
Finance, which now has this question under consideration, recently advised President 
Carroll that his correspondence and the views of The Florida Bar had been inserted 
in the printed record of the hearings on H.R. 7225, the social security revision bill. 

At its midwinter meeting in Chicago last month, the House of Delegates of the 
American Bar Association voted 100 to 25 in favor of compulsory inclusion of self- 
employed lawyers under the social security act if voluntary inclusion is not obtainable. 
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Announcing... 


The Florida Bar's 
Third Annual 
INSTITUTE ON LEGAL ETHICS 


to be held on 
Friday, April 6, 1956 
at the Stetson College of Law, St. Petersburg, Florida 


Co-sponsored by the Clearwater Bar Association, Manatee County Bar 
Association, St. Petersburg Bar Association, Sarasota County Bar 
Association, Tampa and Hillsborough County Bar As- 
sociation, and the Stetson College of Iaw. 


No registration fee. 


12:30 P. M.— LUNCHEON. ADDRESS on “The Affirmative Obligations 
of the Lawyer,” by Henry S. Drinker of Philadelphia, since 
1944 Chairman of the American Bar Association’s Committee 
on Professional Ethics and Grievances, and author of “Legal 
Ethics.” 


2:00 P. M. — PANEL ON THE POSITIVE APPROACH TO ETHICAL 
PROBLEMS. Questions to be discussed will include “Eth- 
ical Ways to Establish a Law Practice” and “Should the 
Canons be Changed?” Also, questions from the floor. 

Panel members: Henry S. Drinker, Horner C. Fisher, T. Paine 
Kelly, Jr., J. Lance. Lazonby, Giles J. Patterson, and Justice 
Glenn Terrell. 


3:00 P. M. — GRIEVANCE COMMITTEE WORKSHOP. Demonstration 
of Grievance Committee procedure and panel discussion of 
revised Article XI of the Integration Rule and the new By- 
Laws relating to disciplinary procedure, under direction of 
William D. Barfield, Chairman of The Florida Bar's Com- 
mittee on Disciplinary Procedure. 


4:00 P. M. — Social Hour. 
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The Committee on Practical Legal Education of the Junior Bar Section is shown above at a 
recent meeting in Miami to plan its 1956 program. From left are J. Rex Farrior, Jr., Tom Barkdull. 
Bill Colson, Chairman Benmont Tench, John Gunn, Bob Ward and Roy Rhodes. Present but not 


pictured was Sam D. Phillips, Jr. 


Junior Bar News 


Next Project: Annual Legal Check-up 


Next major project of the Junior Bar 
will be the study, promotion and encour- 
agement of an annual legal check-up by 
members of the public. The Legal Check- 
up Committee, composed of Joel R. Wells, 
Jr., of Orlando, and Steve M. Watkins, of 
Tallahassee, as co-chairman, and E. Dray- 
ton Fair, of Punta Gorda, Stephen H. 
Grimes, of Bartow, and Richard Cours, 
of Tampa, will propose the mechanics and 
public relations needed to acquaint both 
the public and the Bar with the advan- 
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tages of an annual legal check-up. This 
new project has been adapted from a pro- 
gram that had its inception in Michigan. 
Award: 

In Hollywood, at the annual meeting in 
May, Robert G. Storey, chairman of the 
Junior Bar Conference of American Bar 
Association, will make presentation of 
Honorable Mention of Award of Merit to 
Junior Bar of Florida from American 
Junior Bar Conference. Basis for this 
award is the work of the Committee on 
Practical Legal Education. Benmont Tench 
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is chairman, Roy T. Rhodes, vice-chair- 
man, and members of this Committee and 
the subjects covered are: 

The mechanics of criminal actions from 
jail through appeal—Sam D. Phillips, Jr., 
of the Palm Beach Bar. 

The drafting and execution of wills, and 
the administration of decedent’s estates — 
Harold B. Crosby, of the Pensacola Bar and 
William Graham of Gainesville Bar. 

Divorce suits, including property settle- 
ment agreements, modifications of final 
decree, and related matters — John H. Gunn 
of the Miami Bar, and Paul G. Rogers of 
the Ft. Lauderdale Bar who was forced to 
resign upon his election to Congress. 

Abstract examinations and closing trans- 
actions — Elmer O. Friday, Jr., of the Or- 
lando Bar. 

The preparation and trial of negligence 
actions — William R. Colson of the Miami 
Bar. 

Mechanics of the court, including the 
filing of papers, jurisdiction, service of 
process, methods and procedures of appeal, 
etc. — Robert C. Ward of the Miami Bar. 

The organization of small business, in- 
cluding a comparison of the mechanics of 
sole proprietorship, partnerships and cor- 
porate activities — Ralph Martin of the Jack- 
sonville Bar, and John F. Morris, Jr., of 
the Ft. Lauderdale Bar who was forced 
to resign for press of business. 

The mechanics of a collection action — 
J. Rex Farrior, Jr., of the Tampa Bar. 


New Committeeman: 

President Friday has recently appointed 
David S. Yoakley, of Williamson, Gunster 
and Daugher, of Palm Beach, to the Com- 
mittee on Practical Legal Education. His 
topic: Wills and Administration of Fstates. 
Calendar: 

Board meeting, Wednesday, May 9, at 
8:00 p.m., Hollywood Hotel, Hollywood, 
Fla. 

Annual breakfast, Saturday, May 12, at 
8:00 a.m., Hollywood. 
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A disturbing fact... 


The fact that some members of our pro- 
fession are lethargic and too frequently 
opposed to the legal aid movement is a 
disturbing fact—one that should give us 
pause and cause us to ascertain just why 
it is that there should be in our profession 
opposition to the movement. 


The laws which govern us are supposed 
to protect us as individuals....The effi- 
cacy of the protection and remedies afford- 
ed by our laws constitutes the test of 
the form of government under which we 
live. Our ideal and our boast is that all 
men are equal before the law without 
regard of race, color, religion, other be- 
liefs, or economic condition. 

In my opinion if there is failure of pro- 
tection under law there is failure to that 
extent in the form of government to which 
we subscribe and under which we live. 


...I do not look upon the legal aid move- 
ment as a charitable movement. To me the 
legal aid movement is one of the means 
of enabling us to realize in practice our 
boasted ideal that all men are equal before 
our law. If we consider legal aid in this 
aspect we readily see that it involves much 
more than mere charity; it involves an 
attempt by lawyers, in the first instance, 
to see to it that we actually have equal 
justice under law. The nearer our efforts 
approach accomplishment of that aim the 
less we shall hear in this country of the 
cynical philosophies that are rampant in 
the world and incidentally, the less we 
shall hear of the socialization of our pro- 
fession. 

Hersert W. 


“There is no doubt that if there were 
a super-Supreme Court (of the United 
States) a substantial proportion of our re- 
versal of state courts would also be re- 
versed. We are not final because we are 
infallible, but we are infallible only because 
we are final.” (The late Justice Robert H. 
Jackson in Brown v. Allen, 344 U. S. 443, 
540) 
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| Letters in the Bar 


I was delighted to receive notice of your 
First ANNUAL Press Awarp. 

You have been most kind in helping 
the Louisiana Bar Association in the past 
and I am wondering whether or not you 
would have objection to our using a simi- 
lar award in Louisiana. I realize that your 
material does not seem to be copyrighted 
but I am asking your permission as a mat- 
ter of courtesy since you have been so 
nice to us in the past. 

BASCOM D. TALLEY, JR. 
Chairman, Public Relations 
Committee 
Louisiana State Bar Association 
e 

Thank you for sending me the first 
group of Legal Forms and work sheets 
which your association has prepared for 
use in conveyancing of Real and Personal 
Property. You and your association are 
to be complimented for your thoughtful- 
ness in aiding the members of your Bar 
by this publication. 

If it is your intention to send me future 
publications of forms, I would appreciate 
your notifying me as I would then like 
to purchase one of your distinctive binders 
for the set and will send you my check 
for the same. 

JOSEPH E. LUCAS, Secretary, 
Queens County Bar Association 
Ridgewood, New York 

Actually, they are all fine subjects (on 
the preference sheet) and I am _particu- 
larly interested in receiving each of them. 
I think the conveyancing of real and per- 
sonal property forms and work sheets are 
very splendid and I commend The Florida 
Bar on this splendid service to each of 
the lawyers in Florida. 

J. B. HOPKINS 
Pensacola 
9 
Thank you very much for sending to us 
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a copy of The Florida Bar's first group 
of Lecat Form Work Sueets. It cer- 
tainly appears to be a very helpful and 
carefully done project. 
JACK A. HAYES, Secretary, 
State Bar of California 
Chairman Waybright: 

I have just received the Legal Forms 
and Work Sheets on conveyancing of real 
and personal property, and while I have 
not yet had the opportunity ot carefully 
studying them, yet only a cursory exam- 
ination convinces me that this constitutes 
one of the most outstanding projects ever 
undertaken. 

You and your committee are to be con- 
gratulated upon a magnificent program, 
thoughtfully conceived and brilliantly ex- 
ecuted. It is bound to improve the pro- 
fessional competence of the Bar, and there- 
by inure to the benefit of those served 
by lawyers. Not the least of its accom- 
plishments should be the effect of convinc- 
ing many lawyers that The Florida Bar 
constantly endeavors to find ways of pro- 
viding service to its members. 

DARREY A. DAVIS, 
Miami Beach 


e 

I am enclosing my check for $3.35 for 
The Florida Bar binder for legal forms 
and work sheets. I hesitate to be critical 
of this excellent work, but the print which 
you have used on the page method of 
use of forms is much larger than the 
actual print which you are using on the 
forms themselves. The print which you 
are using in the forms is entirely too small 
and makes the reading and dictating of 
such a form extremely difficult. While you 
may not be able to print so much for so 
many by using larger print, | would rather 
have a longer time required for produc- 
tion and have a larger print and for it 
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to be more useable than to have a greater 
production of small print forms. 

Other than that, I would like to express 
my personal appreciation to the Bar and 
to the Committee for the work which 
they have done on this project. Please do 
not think that you have to answer this 
letter for the simple reason that I have 
registered just a practical objection and the 
Committee can waive this objection and, 
if it is worthwhile, then they can make 
a change, and, if not, then to do as they 
are now doing. 

WALTER E. SMITH 
Orlando 

Had to be small print to stay within our 
budget.—Editor. 

@ 

Your first group of Legal Forms and 
Work Sheets were received enthusiastically 
by the members of this office who, upon 
perusal, quickly concluded that, should the 
later efforts be as excellent as this first 
one, the entire set will be an invaluable 
addition to each lawyer’s library. Our sin- 
cerest thanks for your tremendous efforts, 
which are evidenced by this very fine tool. 

You may deem it advisable, upon con- 
sideration, to add to this collection on 
conveyancing a form and work sheet for 
subordination agreements which we, in Dade 
County in particular, find a necessity in 
large land transactions. 

Thank you again, congratulations and 
our wishes for your continued success. 

JORDAN BITTEL, 
Claude Pepper Law Offices 
Miami 

Chairman Roger Waybright’s comunittee 
is now considering this and the many other 
suggestions received. 

Please accept my congratulations for the 
first legal forms. I have not yet had time to 
do more than glance at it, but I know that 
it is going to be of great assistance to the 
Bar of Florida. 

ROBERT C. VAN AMRINGE 
St. Petersburg 

I have just received an envelope contain- 
ing the Legal Forms and Work Sheets sent 
to me by The Florida Bar and may I say 
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that even a cursory examination reveals 
tc me that they will be of considerable 
aid in my office. 


IRVING H. ZUKERMAN 
Hollywood 
I congratulate you on the big improve- 
ment that has been made in The Florida 
Bar Journal. 


I have just looked over the January 
issue and compliment you on the improve- 
ment in this issue over all previous issues. 

I also received the first installment of 
the forms, which I know will be of assist- 
ance, especially to the younger lawyers. 

LILBURN R. RAILEY 
Miami 
e 

I received my first set of Legal Forms and 
thank you for the outstanding job you 
have done. 

RICHARD C. GORDIE 
Jacksonville 

I received your first edition of The 
Florida Bar Legal Forms and Work Sheets 
and think so highly of them that I would 
like to obtain, if possible, one extra copy 
for the use of my secretary. 

WILLIAM P. TOMASELLO 
Bartow 

Sorry. The Board has restricted distri- 

bution to one set. 

I have just received the first set of 
forms prepared by The Florida Bar. These 
forms have been worked out with care 
and precision. I was elated with them. My 
real estate practice will be aided consid- 
erably with the use of these forms and 
the additional law memoranda which is 
annexed to each section thereof. 

I am proud to be a member of The Flor- 
ida Bar, which can produce such wonder- 
ful instruments for its membership. The 
Florida Bar is dynamic in its leadership 
and service, and all of its members will 
be tremendously benefitted by it. 

Thank you for the service you have 
rendered me. I will endeavor in the future, 
as my experience increases, to participate 
in the activities of the Bar and in some 
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measure contribute also to my fellow at- 
torneys. 
ANGELO P. DEMOS 
Miami 

Please feel assured that we sincerely ap- 
preciate your cooperation and generosity 
in sending this material to us and we feel 
that you are to be congratulated upon the 
splendid work done and for the service 
you are rendering to the members of the 
legal profession. 

The Minnesota State Bar Association has 
a Special Committee on this subject the 
Chairman of which is Mr. Verne W. Moss, 
and I am at once bringing this material to 
his attention. 

Thank you again for sending this to us. 

BERT A. McKASY 

Executive Secretary 

State Bar of Minnesota 

They will be a landmark in the develop- 
ment of ready working tools for Florida 
lawyers. 

J. R. WELLS 
Orlando 

Enclosed is a preference blank which ac- 
companied the first group of legal forms 
and work sheets. I am delighted to have 
these and highly commend the Committee 
for its superb work. 

FRANK H. ELMORE 
Jacksonville 

So You’rE Gornc to Buy a Home? 

One of the finest pamphlets I have ever 
seen concerning the education of the pub- 
lic as to the reasons that they should con- 
sult with a lawyer in real estate transactions 
has just come to my attention. 

I want to congratulate The Florida Bar 
on the publication of this very fine pamph- 
let. 

I would like to obtain a number of these 
to be given out to my clients and would 
like to know the cost of obtaining the 
same. The title of the pamphlet is “So 
You’re Going to Buy a Home.” 

J. B. RODGERS, JR. 
Orlando 
No charge, of course. 
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On behalf of Mr. Thomas Keogh, Sec- 
retary of the New York County Lawyers’ 
Association, to whom the first group of 
Legal Forms was addressed, I send you 
congratulations and thanks. 

Law Librarian 


I would like to say that I consider your 
Bar Association in the State of Florida 
one of the finest in the country and to 
me it is a sterling example of what can 
be accomplished through integration. We 
here in Wisconsin are hoping that an inte- 
grated Bar will become a reality in Wis- 
consin in the not-too-distant future. It 
seems evident to me that in all states where 
there has been an integrated Bar established 
that the strides made by the legal profession 
have been most outstanding. 

HAROLD M. FRAUENDORFER 

Chairman 

Public Relations Committee 

Milwaukee Junior Bar Association 
e 


I also wish to pass along to you the fact 
that your Bar Association in Florida is 
recognized and admired by the members 
ef our legal profession all over the Mid- 
west. We think you have one of the finest 
and most active Bar Associations in the 
United States. 

BAR OFFICIAL 
e 


I am sincerely grateful to you for 
Stephens’ article in the December issue of 
The Florida Bar Journal. 1 am one of the 
unfortunate general practitioners who did 
not receive a course on income tax during 
my legal education and I find that I have 
been very handicapped as a result of this. 
I might mention that there appear to be 
many attorneys in this same classification. 
It has been very difficult to try and acquaint 
myself with the complex and involved 
problems of income tax law and it was 
very refreshing to find an article beginning 
with an explanation of the basic concepts 
necessary to an understanding of this field. 

I am looking forward to your future 
articles. 

MEMBER. 
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| Tax Law Notes 


Introduction: 


The liability for the income tax on the 
gain from the sale or exchange of property 
held by a life tenant is one of the most 
important recent developments in the ever- 
changing tax law reported this month. 
Also, predictions of important legislative 
changes in the Internal Revenue Code by 
a well qualified authority, as well as an 
informative treatment of the functions and 
procedures of the Appellate Division of the 
Internal Revenue Service have been com- 
piled by Tax Section members as an aid 
to the general practitioner. 


A Taxable Gain But No Taxpayer: 

The liquidation and dissolution of a cor- 
poration by exchange of assets for stock 
held by individuals is usually a taxable 
event, and any tax due is paid by the 
owner of the legal title, Poe v. Seaborn, 282 
US. 101; or the possessor of certain inci- 
dents of ownership, Helvering v. Clifford, 
309 U.S. 331. In Cooke, et al. v. United 
States, (CCA-9, Dec. 1955), the plantiff 
was the life tenant of stock and received 
assets on liquidation in exchange for the 
stock. A large capital gain resulted, but 
the ninth circuit decided that as the plain- 
tiff did not have the ownership, she should 
not be taxed on the gain. The lower court 
decision in 115 F. Supp. 830 presents an 
interesting discussion of the grounds for 
so ruling. 

The net effect of the decision is to 
indicate one area which the income tax 
statutes do not reach, and legislative re- 
visions will undoubtedly be forthcoming 
if the government does not obtain a re- 
versal in the Supreme Court. Meanwhile, 
practitioners should consider the implica- 
tions of the decision upon their client’s 
estate plans in light of the law of future 
interests in Florida. 


Prepared for The Florida Bar by the Committee 
on Public Information of the Tax Section. 
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The Appellate Division of the 
Internal Revenue Service: 


All practitioners unfamiliar with the pro- 
cedures and forums available administrative- 
ly above the local Internal Revenue Service 
cffice will find the following concise re- 
marks by James Stuart Wershow, of the 
Gainesville Bar, of invaluable aid. 


Each of the nine regions of the Internal 
Revenue Service has an Appellate Division. 
The Assistant Regional Commissioner, Ap- 
pellate, is responsible for the general super- 
vision of all the Appellate Division offices 
within the region. In the state of Florida 
there are two Appellate Division offices, 
each of which is under the immediate 
supervision of an Associate Chief, Appel- 
late Division. They are located in Jack- 
sonville and Miami. 

An Associate Chief of the Appellate Di- 
vision, by delegation from the Regional 
Commissioner, acts as the representative 
of the Commissioner of Internal Revenue 
and has complete authority in the determ- 
ination of income, estate, gift and certain 
excise and employment tax liabilities which 
are not docketed by the Tax Court of the 
United States except that he may not 
eliminate the ad valorem fraud or negli- 
gence penalty without the concurrence of 
the Regional Counsel or his authorized dele- 
gate. In a case docketed by the Tax Court, 
the authority of the Associate Chief is 
limited in that any settlement or conces- 
sion may not be made by him without the 
concurrence of the Regional Counsel or 
his authorized delegate. In Florida, the 
Regional Counsel maintains an office in 
Jacksonville, which office is under the im- 
mediate supervision of an Assistant Regional 
Counsel, who has been delegated complete 
authority by the Regional Counsel with 
respect to Appellate cases. 

At this point, it should be emphasized 
that the Audit Division operations in Flor- 
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ida are under the direction of the District 
Director of Internal Revenue, who in turn 
is under the direction of the Regional 
Commissioner, but that the Appellate Di- 
vision functions directly under the Re- 
gional commissioner. The Audit Division 
has the responsibility of examining the tax 
returns. It also has an informal confer- 
ence procedure under which taxpayers are 
provided with an opportunity to reach 
an agreement with respect to their tax 
liabilities without the necessity of filing a 
written protest. Upon the filing of a writ- 
ten protest, following the issuance of the 
thirty-day letter, the case is then referred 
to the Appellate Division for resolution of 
the dispute between the taxpayer and the 
District Director. 

The objective of the Appellate Division 
is to determine the correct amount of tax, 
with strict impartiality as between the tax- 
payer and the Government, without fa- 
voritism or discrimination as between tax- 
payers. With this objective in mind, the 
Appellate Division endeavors to settle by 
administrative process the greatest possible 
number of cases, both docketed and non- 
docketed. 


The conference and practice procedures 
applicable to attorneys appearing before 
the Appellate Division are the same as the 
requirements for appearance before any 
other office of the Internal Revenue Service. 
In a “nondocketed” case (a case protesting 
the determination of the District Director 
of Internal Revenue prior to filing a peti- 
tion in the Tax Court), the requirement 
as to recognition of the attorney is set 
forth in Conference and Practice Require- 
ments of Internal Revenue Service, revised 
February, 1942, which states generally that 
no attorney or agent representing a claim- 
ant before any of the offices of the In- 
ternal Revenue Service shall be recognized 
in any matter pending in such office unless 
the attorney or agent presents evidence of 
enrollment to practice before the Treasury 
Department and files a power of attorney 
from his principal authorizing him to prose- 
cute the matter. The enrollment referred 
to here relates to practice before the Treas- 
ury and evidence of enrollment is a Treas- 
ury card. Treasury Department Circular 
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No. 230 (Revised December 7, 1951) sets 
forth the laws and regulations governing 
the recognition of agents, attorneys and 
other persons representing claimants before 
the Department. On filing the power of 
attorney, the attorney or agent is required 
to file a statement that he has or has not 
entered into a contingent or partially con- 
tingent fee arrangement with the client. 

The requirement for recognition of an 
attorney in a “docketed” case (a case in 
which a petition has been filed with the 
Tax Court of the United States) is different. 
There the petitioner and the Commissioner 
of Internal Revenue stand in the position 
of parties litigant before a quasi judicial 
body. The Tax Court has its own rules 
and procedure, and its own rules respect- 
ing admission to practice before it. In 
appearing before the Appellate Division in 
a conference in a “docketed” case, the at- 
torney need only be admitted to practice 
before the Tax Court and enter his ap- 
pearance with the Court in the particular 
case. 


The taxpayer or his representative may 
bring such witnesses as he considers ad- 
visable for the purpose of assisting in estab- 
lishing the facts and he may present what- 
ever he desires by way of asserted fact 
or argument, orally or by brief, in support 
of his contentions but material facts alleged 
at the conference must be substantiated by 
affidavits or certified copies of documents. 
Furthermore, if important new evidence is 
presented, this may be referred back to 
the District Director’s office for further 
investigation and comment. The require- 
ment that evidence be submitted in writing 
and in verified form is specifically covered 
in the Conference and Practice Require- 
ments of the Internal Revenue Service and 
applies to docketed cases as well as non- 
docketed cases. The Appellate Division as 
such does not conduct field examinations 
o1 audits. 

The operating unit of an Appellate Di- 
vision is the technical advisor, who con- 
ducts the conference with the taxpayer or 
his representative. Under the Appellate 
system of operation, he is required to come 
to his own independent conclusion and 
present the same to the Associate Chief for 


the latter’s approval or disapproval. This 
does not mean that a technical advisor may 
not discuss a case with the Associate Chief 
nor that he must state his position to the 
taxpayer or representative during or at the 
conclusion of the conference. If the situ- 
ation is complicated, or if additional factual 
material or new arguments are presented 
in conference, he may take a case under 
advisement, but in due course he is re- 
quired to advise the taxpayer or representa- 
tive of his own conclusion in the case. 

If the technical advisor recommends ac- 
tion favorable to the taxpayer, and the 
recommendation is disapproved in whole 
or in part by the Associate Chief, the Ap- 
pellate Division rules require that, upon 
request, the taxpayer or his representative 
shall be accorded a rehearing by the Asso- 
ciate Chief, unelss the Government’s in- 
terests would be injured by delay, such 
as the imminent expiration of the statutory 
period of limitations. 

A few words about Appellate Division 
settlement policy. 

Basically, the policy of the Appellate 
Division is to determine the correct tax 
liability on the merits of the various issues. 
The best type of settlement approach is one 
which works out a fair and proper result, 
issue by issue. Questions of a debatable 
character present an area for negotiated 
settlement. Doubts as to the various issues 
are to be weighed and balanced against 
each other. Mutual concessions must neces- 
sarily be made. Settlement negotiations in- 
volve some “give and take” on both sides 
but the approach should never be one of 
mere bargaining or trading. The attitude 
should be one of reasonable appraisal of the 
merits of the issues. So-called “nuisance 
value” settlements are prohibited by long- 
standing instructions to the Appellate Di- 
vision personnel. Litigating costs are not 
a factor in settlement possibilities. The 
Appellate Division does not make small 
percentage concessions, merely for the sake 
of securing an agreement, where the Gov- 
ernment’s position is clearly sound. 
Predicted Legislative Changes: 

Mr. J. S. Seidman, New York C.P.A. 
and accounting consultant to the Appro- 
priations Committee of the House of Rep- 
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resentatives, recently spoke before mixed 
groups of accountants and attorneys in 
Jacksonville, Tampa and Miami. In_ his 
talks he made predictions of general inter- 
est regarding the changes which will be 
made this year in the Internal Revenue 
Code. 

He emphatically states that section 2042 
of the 1954 LR.C., permitting payment of 
premiums on life insurance owned by 
others without estate tax consequences to 
the payor-insured will be modified to re- 
quire the inclusion of the proceeds in the 
gross estate of the payor. This was the 
rule under the 1939 I.R.C., and as reported 
in the January issue of The Florida Bar 
Journal, has been declared unconstitu- 
tional by the Seventh Circuit Court of 
Appeals. Kohl v. U.S. (U.S.C.A. 7, 10-13- 
55). 

Also, Mr. Seidman believed the former 
Sections 452 and 462, 1954 I.R.C., provid- 
ing for deferment of prepaid income and 
deduction of reserves for estimated expenses 
respectively, would be re-enacted into the 
law with suitable safeguards. These sec- 
tions were repealed retroactively by the 
Congress during 1955. 


The Highest Reward 

“The highest reward that can come to 
a lawyer is the esteem of his professional 
brethren....It cannot be purchased. It 
cannot be artificially created. It cannot be 
gained by artifice or contrivance to attract 
public attention.... No subservient ‘yes 
man’ can win it. No mere manipulator or 
negotiator can secure it. It is essentially 
a tribute to a rugged independence of 
thought and intellectual honesty which 
shines forth amid the clouds of controversy. 
It is a tribute to exceptional power con- 
trolled by conscience and a sense of public 
duty —to a knightly bearing and valor in 
the hottest of encounters.” (Former Chief 
Justice Charles Evans Hughes, of the 
United States Supreme Court) 


Young attorney arguing before the judge: 
“And, if it please your honor, if I am wrong 
in this I have another point that is equally 
conclusive.” 
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Of Urgent Importance to Florida Lawyers 


The unvarnished facts about 

@ Proposed Constitutional Amendment #1 
The work of the Judicial Council 
Why the Council skipped some problems 
What the layman expects of the lawyer 
How the press views the role of the Bor 


Presented to you by 

Independent small businessmen 
Labor leader 

Corporation executives 

Judges 

Lawyers 

Editors 


Read the following pages because 
@ You owe it to yourself 
@ You owe it to your clients 
@ You owe it to your profession 
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POPULATION 338.406 
COUNTS = 39 
SUPREME CT. CASE LOAD 83 
DADE COLOPULATION 333 
LAWYERS IN FLA. 250 
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Supreme Court Case Load in 1954 
Total from Counties — 1058 
Total Original — — — 193 


1251 
AND 
Appellate Districts under the new Article V 


= 


Ist District 
Estimated Future 
Load — 164 Cases 


2nd District 
Estimated Future . 
Load — 229 Cases 


3rd District 
Estimated Future 
Load — 425 Cases 


The District Courts of Appeal will reduce, the overall case load of the Supreme Court. The future Supreme 
Court case load is estimated at 450 cases, motions, petitions and certified questions. 
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Members of the Bar 
should assume the task as 


“A Personal Obligation” 


S A NEWSPAPERMAN I have been absorb- 
A ing the notion that the work of the 
Judicial Council has provoked close and 
general debate on the proposition: 

“RESOLVED, that the setting up of 
District Courts of Appeal will further de- 
lay final decisions in Florida litigation.” 

So, I expect this piece to fall somewhere 
in the middle of the discussion. 

Never having been slow with an opinion, 
I might as well dispose of that one here 
and now and get about other things. 


I have heard both sides ably, and as 
always with lawyers, substantially, pre- 
sented and can come up with this comment: 


It is inconceivable that further delays can 
be injected into our court processes without 
causing nearly all controversy to be trans- 
ferred to non-legal areas of compromise 
and agreement. Much of it already has 
taken that course. 


In_ self-protection, lawyers can’t afford 
to let that trend continue. 


If the judges of the Appellate Courts are 
men of stature—and the responsibility of 
seeing that they are rests squarely with the 
Bar—their decisions should have a con- 
vincing finality that is not now possible 
with an overloaded Supreme Court calen- 
dar and overworked justices. 
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by John D. Pennekamp 


I know of no practical and _ possible 
alternative to insure relief. Certainly en- 
larging the Supreme Court isn’t the answer, 
and the people have shown a pronounced 
indisposition toward that remedy, anyway. 

The District Courts of Appeal could, 
with the cooperation of litigant-conscious 
lawyers, acquire an acceptance in most 
matters that would about equal that of 
the Supreme Court. They could provide an 
early “end of the road” for much litiga- 
tion. Such has been the experience else- 
where. 

If, however, with this remedy at hand, 
the Supreme Court permits itself to con- 
tinue to be involved in the wallow of too- 
much-to-do, it will endanger that prospect. 
The onus will be upon it, and again the 
Bar must accept public criticism. 

My principal fear is that wealthy litigants 
will use the intermediate court for delaying 
tactics designed to enforce compromises. 
This could be especially true in personal 
injury cases. The Supreme Court must 
establish itself, by stern conduct in receiv- 
ing appeals, as the steadfast opponent of 
such practices. 

As a layman I have long been aware of 
the suspicion that many court decisions 
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John D. Pennekamp served in several editorial capacities 
with the Miami Herald from 1925 to 1941, when he became 
Associate Editor, a position he now holds. From 1950-1954, 
he was Chairman of the Florida Board of Parks and His- 
torical memorial. In 1947, he was a member of the Parole 
Commission. Currently, he is a member of the Everglades 
National Park Commission and the American Society of 
Newspaper Editors. Pennekamp’s contributions to the state 
through his years of service at the top of a major news- 
paper stamp him, in two words, as a “creative fighter.” 


resolve nothing —only make for new and 
additional litigation. 

I have accepted the explanation that, if 
this seems to be true, it is the fault of the 
pressure of too much work upon the judges 
and the courts. Isn’t that explanation hol- 
low; an indictment of justice as we ad- 
minister it? 

However, there have been repeated in- 
stances, some of very recent knowledge, in 
which courts apparently gave more time 
and thought on how to avoid coming to 
grips with a posed question of compelling 
importance, than would have been involved 
in reaching the sought after decision. 

Neither this Amendment, nor any other, 
will solve such situations. It rests with the 
Bar, and again its own self-protection is 
involved. 

What the Bar needs to insure is that 
the people’s courts mow rather than 
trample. 

As a layman with meager legal training 
and some courtroom experience, I confess 
to shock upon first reading the amendment 
to be voted on in November. 

It contains nothing new except this pro- 
vision for Appellate Courts. 

So I put an abundance of “whys” to 
Council members, pointedly directed at 
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other improvements which I thought to be 
obviously needed and indicated and which 
would appeal to the understanding of the 
courts-critical, non-lawyer voter. 

It was then I discovered that this Amend- 
ment represents only a part of the Council’s 
program, albeit it has been industriously at 
its work for two years. 

The remainder of its recommendations 
will be presented in a supplementary 
amendment probably to be offered two 
years hence. 

Therefore, in the interest of good public 
relations, and the success of the Council’s 
work, the members of the Bar should as- 
sume as a personal obligation the task of 
explaining to the rest of us that this is 
only the start. 


Its importance is self-evident: If the 
Amendment fails the entire purpose fails 
with it. 

So hardworking, careful and dedicated 
a group as the Council deserves better than 
that at the hands of the Bar and of the 
people. 

Their work, up to now, and its continued 
objectivity is directed at the truism that 
“the pure, and wise, and equal administra- 
tion of the law forms the aim and end 
of social union.” 
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S. Kendrick Guernsey of Jacksonville is a past president 
of Rotary International. He has served as a member of the 
State Road Board, Chairman of the Florida Citizens Com- 
mittee on Education (1943-1947), state president of U. S. O.., 
and Director of the Florida State Chamber of Commerce. 
He was a member of the original Judicial Council, where 
his sound contributions made a strong impression on those 
who served with him. Guernsey is president of Gulf Life 
Insurance Company. Recently he was appointed special 
advisor to the Department of Defense. 


Executive suggests you 


“Familiarize Yourselves 
With the Program” 


by S. Kendrick Guernsey 


| THERE BE PESSIMIsts who despair of the future of this country, and feel that every- 
thing is done with a selfish motive, they should sit as members of the Judicial Council 
of Florida, or even as observers at one of its monthly conferences. 


Apart from the accomplishments of the Council, it is refreshing, and reassuring 
that democracy is a living force, to see seventeen of the outstanding leaders in business 
and the professions meeting monthly at great personal inconvenience, and no little 
financial cost (only since the last Legislature have funds been available for reimburse- 
ment of members’ expenses), endeavoring intelligently and unselfishly to agree upon 
and recommend a system of judicial procedure which will assure the settlement of 
judicial matters in Florida more speedily, more conveniently, more economically, and 
with more certainty of justice. 


The Council being wisely composed of laymen as well as attorneys experienced 
in every field of legal practice, provides a happy blend of legal knowledge, business 
experience, idealism, and daring, calculated to produce proposals worthy of the con- 
sideration of the citizens of Florida. None would insist that the recommendations of 
the Council are without flaw, but none can say they are based upon anything other than 
carefully considered and cautiously evaluated proposals resulting from an exchange of 
ideas, freely expressed by men who have given great thought to the subject. 


As one who through the appointment of Governor Dan McCarty was privileged 
to sit for two years on the Council, but now observes from the sidelines, may I be bold 
enough to suggest to the members of the Bar Association of Florida that they look upon 
the recommendations of the Council, not as perfect planning, but as stepping stones to 
the accomplishment of those changes which able attorneys and thinking citizens know 
to be essential if Florida is not to suffer in its rapid economic and population growth. . 

And I would remind you gentlemen of the Bar that friends will ask each.of you 
for your opinion and your advice when these proposals come up for ballot. Ta,the end 
that your advice may be good, may I respectfully suggest that you familiarize yourselves 
with the program, and the background of each recommendation. And, further, that you 
refresh your memory as to the membership of the Council and the qualifications of each 
for his position. 
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Labor. 


Charles J. Simonin of West Palm Beach has been Business 
Manager of the Plumbers Local Union #630 continuously 
since 1927. Currently, he is a member of the Judicial Coun- 
cil and Vice-President of the Florida State Federation of 


“Forward Step Welcomed 
By Organized Labor” 


ee WORK PLANNED by the Judicial Council is only the beginning of the reorganization 
of the court system of the state to relieve the extremely overcrowded dockets of 


‘the Supreme Court, and Amendment No. 1 will be a good starting point in the over- 


hauling of the judicial system of this state. 


It is my opinion that Amendment No. 1, which is going to be submitted to the 
people as a referendum vote in the coming Election of 1956, will be very helpful to 
the members of organized labor, in fact, to all the working people of the State of 
Florida, as it is often necessary for organized labor to use the facilities of the Supreme 
Court in many labor disputes. It will give the labor organizations, as well as the average 
citizen, a quicker and more economical method of appealing their cases and getting a 
decision rendered. 

“Delays in court actions are costly, so any forward step to expedite the work of 
the courts will, I am sure, be welcomed by organized labor. For instance, whenever 
labor has a dispute with an employer and the employer sees fit to take the matter to 
the courts, the case is usually tied up in the courts for a long period of time due to 
the heavy docket ahead. The provisions of Amendment No. 1 would relieve this situation 
so that such cases could be handled quickly, efficiently and economically. 

In many cases where it has been necessary to use the courts in labor disputes, these 
long delays that now exist quite often have prevented labor’s members from being 
benefitted in any way, since, in many instances, the job under dispute would be com- 
pleted before a decision was even rendered by the courts, thus being of no value to 
the particular job at all. 


In other cases when the lower court issued an injunction against organized labor, 
in order to appeal the decision of this lower court it would take months and months 
under the present judicial setup. As long as an injunction stands it means a loss of 
time, with the consequent loss of pay, to our members. However, with the proposed 
setup of Appellate Courts, organized labor would be able to take its cases to the courts 
and secure a decision within a reasonable time, which would be most helpful to them. 


The laboring man, as a class, is an employee who is paid by the hour, so Time is 
vitally important to him. Lay-offs caused by the weather, lack of material for the job, 
or disputes which cannot be settled because of unnecessary court delays all cost the 
working man his pay. So any forward step leading to the correction of errors in our 
court system will, 1 am sure, be welcomed and appreciated by organized labor. 


by C. J. Simonin 


Ralph Nicholson of Tallahassee, a Harvard graduate, is a 
member of the Judicial Council and a lay advisory member 
of our Committee on Cooperation with Laymen. As a former 
newspaper publisher and executive in Florida, Louisiana, 
New York and North Carolina, he is keenly aware of the 
public's interest in judicial administration. Nicholson was 
the first director of the Office of Public Affairs in the U. S. 
High Commission for Germany. He has enjoyed successful 
careers in fields ranging from public relations to manu- 
facturing. 


Publisher finds Council evidence that 


“Something constructive 
can be done” 


by Ralph Nicholson 


ie VERY EXISTENCE of the Judicial Council is eloquent evidence of the awareness of 
the people in Florida of the need to improve justice and of the conviction that 
something constructive can be done about it. 

That’s good for Florida. Slowly but surely, quicker, better and less expensive justice 
will eventuate. During the process our citizens will acquire a greater understanding of 
this complex governmental problem and more of them will participate in its solution. 

In my opinion, the Council neither claims nor expects perfection but is making 
substantial progress in the right direction and will continue doing so. 
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Richard Gardner of Quincy is an honor graduate of the 
University of Florida College of Law. While there, he was 
a member of Phi Alpha Delta. Phi Kappa Phi, and Florida 
Blue Key. He served as president of the Second Circuit 
Bar Association and as District Vice-President of the Florida 
State Bar Association. A member of the National Council 
of Boy Scouts, Gardner recently received the Silver Beaver 
award. Gardner has served as chairman of several bar 
committees. Currently, he is a lawyer member of the 
Judicial Council. 


“Effective Court System 
Necessary for a Great 
and Growing State” 


by Richard J. Gardner 


HE JupiciaL Councit of Florida was created by an Act of the Legislature in 1953. 

Its powers, duties and membership makeup are found in section 43.15 FS. It is 
unique among such councils in that the majority of its seventeen members are laymen. 
At one of our first meetings, a lay-member told the council that the expenses and delay 
in litigation were factors which must be corrected else our Judicial System would 
continue to lose prestige and effectiveness. 

With this in mind, at a meeting in Tampa on 30 January 1954, it was decided that 
a study be undertaken of: 

(1) Appellate Courts and procedures to relieve congestion, 

(2) A non partisan plan for the selection and tenure of Judges; 

(3) Organization of and procedure in the Trial Courts; 

(4) Most effective use of jurors and other laymen, 

(5) Administration improvements in Judicial System. 


It became apparent that a complete revision of Article V of the Florida Constitu- 
tion was a necessity. As the day approached for the convening of the 1955 Legislature, 
we realized the task could not be completed in time, so Items (1) and (2) were presented 
to the Legislature. The proposed Constitutional Amendment consists mainly of our 
recommendations for intermediate courts of appeal, which will not only relieve our 
greatly over-burdened Supreme Court, but will provide a speedier and less expensive 
means of review of decisions of the lower courts. 

Those of us from the Judicial Council are mindful of the admonition that “Judicial 
Reform is not a race for the short-winded.” We are hoping that the people of Florida 
will approve the proposed amendment and if they do we believe that we will have 
progressed a great deal towards the realization of an effective court system so necessary 
for a great and a growing state. 

The Judicial Council is continuing in its efforts, as each member realizes that much 
must be done in improving the administration of justice and especially in providing 
change in those courts which are closest to the people —the trial courts. Our efforts 
along these and other lines will be coordinated with the Constitutional Revision Com- 
mittee created by the 1955 Legislature, and out of all of this some day there should 
come a completely revised Judiciary Article for the Florida Constitution. 
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Marion T. Gaines, Editor of the Pensacola News Journal, 
is noted for his many civic contributions to the state. From 
1939 until 1942, he was active in local, district and state 
Citizens’ Health Committees which spurred organization of 
many county health units. In 1944, Governor Caldwell ap- 
pointed him to the Citizens Committee on Education, which 
drafted the Minimum Foundation Act of 1947. In 1953, he 
was serving as Chairman of the Florida Council on Educa- 
tion, but resigned to accept appointment to the Judicial 
Council of Florida. The Bar values also his contributions 
as a member of our Committee on Cooperation with Lay 
men. His city honored him with a trophy as its outstanding 
citizen of 1947. 


The pending amendment 


“Will Enhance Regard 
for Judicial System” 


by Marion T. Gaines 


en PENDING AMENDMENT Of the judiciary article should be approved by the voters 
in November because it will speed justice, reduce costs to those involved in the 
courts and enhance regard for the judicial system. 

Too often “justice delayed is justice denied.” This breeds lack of confidence in our 
courts. 


Defendants and litigants deserve prompt and fair hearings and final decisions at 
reasonable costs. 

Our first consideration was lengthy delay in appeals decisions because of the un- 
precedented case load of our Supreme Court. To solve this the amendment provides 
three district courts of appeal with three judges each. These courts can move about 
their geographic districts, set by case load, and promptly dispose of the majority of 
appeals at their source on the original record. 

These district courts are not intermediary courts. They have final appellate juris- 
diction in most cases. Cases of major importance would go directly to the Supreme 
Court. Thus the new courts do not present a means for a second appeal, but can help 
keep dockets current. 

Another important provision gives the Supreme Court authority to shift judges 
where needed and to make rules of procedure in courts. The highest court will have 
some needed administrative authority. 

The amendment also clears away dead wood left in Article V by changes in past years. 

Thus the revised article will achieve, in part, the council’s two aims — to speed justice 
and to reduce costs to defendants and litigants. 


I say in part, because it does not affect trial courts. They remain intact. This does 
not mean the council has lost sight of them. Provisions on trial courts, justices of the 
peace, constables, state attorneys, solicitors, prosecutors and so on, now are under study. 
Changes probably will be submitted to the 1957 legislature. 


The council merely found it impossible to reach firm recommendations for both 
appellate and trial courts in time for the 1955 session. 


I believe the pending amendment, No. 1 on the ballot, will be a forward step in 
making our courts more effective. It should commend itself to the electorate. 
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Charles Francis Coe, of West Palm Beach, a noted writer, 
is currently Vice-Chairman of our Committee on Coopera- 
tion with Laymen. As a lawyer and as a writer, Coe has 
a long record in fields ranging from public relations to 
entertainment law. He was twice honored by the Freedom 
Foundation for his work in the public interest. 


These advancements 
are typical of 


“The American Way” 


HE WORTH OF a profession is the endur- 
T ing service it renders the public. 

The stability of an institution is the effi- 
cacy with which it meets the challenge of 
changing times. 

To fit the new into the machinery of 
the known, while preserving public com- 
posure, is the highest calling of jurispru- 
dence. 

We can no more run our Courts with 
the equipment of 1890 than we can run our 
railroads with such equipment. We must 
rely upon ourselves to provide moderniza- 
tion. Self-purification and _ self-adjustment 
make our sole weapon against unqualified 
control. 

The durability of government by Law is 
the facility with which Law and its en- 
forcement can be changed by orderly 
process to meet new problems. Justice it- 
self changes with new conditions. It cannot 
be permanent except in concept. Neither 
can the tools of its administering, our 
courts. 

The administration of Justice is the pole 
star of Liberty. It is the bulwark of Free- 
dom for Freemen, living under laws of 
their own ordination. It is the Fuel of 
Free Enterprise, of competitive progress. 
It is, in brief, an assured future to inspire 
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and preserve continuing public faith in the 
development of a better Way of Life. 

The lawyer is charged with the organiza- 
tion and maintenance of this Freedom. This 
is his prime function; his most useful con- 
tribution. He, and he alone, is truly equip- 
ped to provide it. 

Here in the State of Florida, our citizenry 
is asked to vote an amendment to our 
State Constitution which will be responsive 
to the best and most thoughtful recommen- 
dations of the legal profession. 

A most expressive factor lies in the 
creation of District Courts of Appeal. Such 
Courts would speed tremendously the ap- 
pellate processes. 


They would effect vast savings to liti- 
gants. 


They would enable appellate adjudication 
in the general neighborhood where causes 
of action accrue. 


They would provide Justices intimately 
familiar with the local environments of our 
huge and diversified State. 


They would bring the appellate Bench 
into the citizens’ front yard, where he 
can see, hear, feel and have a part in, the 
functioning of his highest Courts. 

All these advancements are typical of the 
American Way. 
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The finest minds in jurisprudence recog- 
nize this. New forces in the profession 
have reached out for the help of thought- 
ful Laymen. Courts are no longer Judges, 
Lawyers and Bailiffs alone. Jurymen, wit- 
nesses and litigations are increasingly 
granted their identity as a part of our 
Courts. This is good. A court of which 
the citizen is not a vital part, is destined 
soon to be no court. 

The Joint Resolution reflects immense 
experience, basks in the light of cumulative 
wisdom and know-how, is activated by the 
deepest devotion to public policy. 

It is a direct plea from Bench and Bar 
of Nation and State to the sovereign people. 
That is precisely what it should be. 

Oddly enough, much of the resistance 
to change stems from lawyers. Perhaps, 
with such, the virtues of stare decisis tend 
to obliterate the mandates of progress, of 


simplification, of cohesive organization in 
common cause and purpose. 


Florida, growing with incredible speed, 
has a right to modern administration as 
well in its Courts as in other branches of 
government. Only the Bar can provide 
such administration. 


My sincere conviction is that every prac- 
ing Lawyer should make the adoption of 
the Amendment a personal as well as a 
professional charge. The privilege of prac- 
tice inherently imposes the duty to _per- 
form in behalf of Justice. 


Each generation must measure up as 
Custodian of our Liberties. Freedom must 
find perpetuity in the very impermanence 
of governing rules. Until we achieve Per- 
fection, change is the keystone of our merit. 
To admit imperfection is to demand change. 
The Joint Resolution happily and wisely 
does both. 
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Thirteenth Circuit Judge L. L. Parks represents the circuit 
judges as a member of the Judicial Council. He is the 
state’s senior circuit judge, having served since 1923. A 
graduate of Vanderbilt Law School. Judge Parks practiced 
in Tampa and St. Petersburg until his appointment to the 


bench by Governor Hardee. 


Veteran Circuit Judge finds amendment 


“Suitable to the 
Genius of the People 
of the State” 


ELIEVING THAT many members of the 

Bar, as well as the Judges of the State, 
engrossed in the daily tasks, have not 
found time to interest themselves in the 
activities of the Council except in a general 
way, I decided that a brief outline of its 
organization and a “working day” would 
be interesting as well as informative. 


The Council was organized under author- 
ity of Chapter 28062, Acts of 1953, upon 
appointment of its membership shortly after 
its passage. The Act proclaims that it is 
organized for the over-all purpose of mak- 
ing continuous study of the judicial system 
with the view of determining what may 
be done to assure a more expeditious and 
efficient administration of justice. It con- 
templates that the Council shall recommend 
changes in the organization, jurisdiction, 
operation, procedure, and methods of con- 
ducting the business of the Courts that 
might be put in effect by legislative action. 
Its reports are required to be filed with the 
Governor annually. 


The Council is sui generis in that it is 
the only body of its kind, so far as can be 
determined, in any of the states of which 


the lay membership exceeds that of the 
professional. 
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Section 2 of the Act provides that it 
shall be composed of “...a Justice or a 
retired Justice of the Supreme Court of 
Florida, who shall be the presiding officer 
of the council; a Judge of a Circuit Court; 
a Judge of a court having probate juris- 
diction, the Attorney General or one of 
his assistants; four members of the Bar of 
the State of Florida; and nine laymen, all 
to be appointed by the Governor. ...” 


The present Jay membership consists of 
three newspaper editors and/or publishers, 
a moving picture executive, a labor leader, 
four business men. 


Its preliminary or committee work on 
various phases is accomplished through 
seven “task forces” with memberships vary- 
ing between four and eight, viz: Appellate 
Courts; Trial Courts; Selection, Tenure, 
Compensation and Retirement of Judges; 
Jurors; Draft; Statistics and Public Rela- 
tions. The meetings are held, usually upon 
invitation, in cities in different sections of 
the State. They are open to the public 
and begin, usually, at 9:30 a.m. and con- 
tinue until 4:30 or 5 p.m., with an hour for 
lunch. The members usually lunch to- 
gether. Sometimes a second day is neces- 
sary to complete the work in hand. 
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The subjects to be discussed at a meet- 
ing are usually made known to the mem- 
bership at the conclusion of the preceding 
meeting so that research and study may 
be done on all pertinent matters. The par- 
ticular task forces are especially advised 
that the matters entrusted to them will 
be discussed. There is always present a 
number of interested citizens (non-mem- 
bers) who are invited and encouraged to 
join in the discussion* of any matter under 
consideration and express their views of it. 
Many lawyers and judges, as well as lay- 
men, avail themselves of this invitation. At 
the last meeting non-member participants 
consisted of several newspaper editors, cir- 
cuit judges, and many lawyers. New angles 
of approach are developed and_ valuable 
and constructive suggestions come from 
this source. 


The drafting task force is always present 
and prepares in the interim between meet- 
ings all revisions agreed to by the Council. 
These revisions are gone over in detail 
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at a subsequent meeting. Usually there are 
several revisions of any section or portion 
thereof before final agreement is reached 
as to its exact terms and language. All 
things are considered with the view that 
the best solution suitable to the genius of 
the people of the State and their institu- 
tions be attained. 


The attendance of members at these meet- 
ings has been nearly unanimous. All exhibit 
deeply felt interest in every detail of the 
work and sometimes engage in lively and 
even heated, although friendly, discussion 
and argument. Wide interest in the work 
of the Council is exhibited by the standing 
requests of many out of state Universi- 
ties and Law Schools for its reports as 
they are published. 


There is close cooperation between the 
Council and the Florida Constitutional Ad- 
visory Commission appointed under Senate 
Concurrent Resolution No. 555 of the 1955 
Session of the Legislature. 
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J. Lewis Hall of Tallahassee is a member of the Executive 
Committee of the Board of Governors of The Florida Bar, 
a representative of The Florida Bar on the new Constitu- 
tional Advisory Commission, and Chairman of our Legisla- 
tive Committee. He is an acknowledged authority in the 
field of constitutional law and an astute student of the 
government of Florida. 


Bar representative on Constitutional 
Advisory Commission believes we have 


“A Unique and 
Vital Mission” 


by J. Lewis Hall 


HE Froripa Bar has a unique and vital mission in the field of constitutional revision. 
It is only through the members of the legal profession that a vast majority of the 
citizens of the State of Florida can be brought to a realization of how vitally each 


citizen’s life, liberties and affairs are affected by the provisions of the fundamental laws 
of the State. 


It is primarily through the members of the journalism and legal professions that 
the citizen can be brought to a realization that many of the law’s delays are due to 
an antiquated system of Courts expressly provided for in the present Constitution and 
that constitutional revision is essential to a more efficient handling of the affairs of 
litigants. 

It is primarily through the members of the journalism and legal professions that 
the average citizen is brought to a realization of the cumbersome machinery of the 
Executive Department with its many and multiple boards and commissions. 


It is my fervent hope that each member of The Florida Bar will follow closely 
and attentively the proposals, discussions and proceedings of the Florida Constitutional 
Advisory Commission and will make every effort to inform, guide and advise with the 
citizens of the State on the need of constitutional revision and the direct interest that 
such citizens have in framing the fundamental law of the State. 
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Perry Nichols of Miami, a Stetson graduate, is currently 
president of the Dade County Bar Association. He has been 
a member of the Judicial Council since its creation. From 
1950 to 1954, Nichols served as vice-president of the Na- 
tional Association of Compensation Claimants Attorneys. 
He has been an associate editor of its Journal since 1950. 
In 1950-1951 he was president of the Negligence and Com- 
pensation Lawyers Association of Florida. 


Who must inform electorate? 


“It Is Up 
To the Bar” 


by Perry Nichols 


jo passacE of the Constitutional Amendment dealing with Article V, relating to a 
reorganization of the Courts, is the most important step forward that this state has 
attempted in the last fifty years, or will attempt in the next fifty years. 


Delay, cost and the overload of the Supreme Court of Florida are the principal objects 
of correction by this first step of the Judicial Council’s work. The creation of the District 
Courts of Appeal will strike at the heart of these drawbacks. Thirteen other progressive 
states with similar problems have adopted this procedure. 


This Amendment changes very little of the Constitution other than creating these 
District Courts of Appeal. The Bar should be alert in pointing out that this first step 
is not a cure-all. The Judicial Council is continuing to work on the Trial Courts, 
Justice of the Peace, Municipal Courts, and all other phases of the Judicial System. 
We hope to have sound, progressive recommendations on this phase of our problem 
at a later date. 


I had the privilege to preside recently at the meeting where the Dade County Bar 
Association endorsed this Amendment. It was endorsed upon the recommendation of 
the Legislative Committee. This recommendation was as follows: 

“The Committee recommends that our Association urge the ratification of Amend- 

ment No. 1 which relates to the Judiciary of the State of Florida and provides 

mainly for the creation of District Courts of Appeal, and that we take an active 
part in not only publicizing our stand but in arousing the interest of the electorate 

to the necessity for the ratification of this amendment.” 

The public must be informed. /t is up to the Bar of this great State to assume the 
leadership in seeing that the electorate know the importance of the issue before them. 
I for one believe the Bar will assume this responsibility, and that this fine constitutional 
Amendment will be adopted in November. 
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William D. Singer of Miami, a graduate of Ohio State Uni- 
versity. is president of Royal Castle System, Inc. His current 
membership on the Judicial Council is indicative of his long 
interest in serious civic causes. 


“Convenience and Time 
Justify Cost” 


by William D. Singer 


a PEOPLE OF Florida will have an opportunity to adopt a constitutional amendment 
which primarily will create three appellate districts for the state, and there will be 
three judges in each district court of appeal. I want to make some comments on the 
merits of this amendment but would first like to make it clear that I am a layman and 
therefore I am not going to presume that I qualify to comment on the many legal aspects 
that will develop in the discussion, for and against this amendment. 

I would therefore like to give you my views as a businessman and primarily I want 
to make two major points, namely, Convenience and Time. Being located in Dade 
County, which is some 500 miles from the Supreme Court, it is simple to establish the 
fact of the inconvenience caused by the necessity of attorneys, and in some cases the 
clients, having to go to Tallahassee to appeal a case. I know that the Supreme Court 
will still operate if this amendment is adopted but an analysis of the cases that come before 
the Supreme Court now indicates that most of these could be concluded at the appellate 
court level. 

Likewise it will be possible to take certain cases direct to the Supreme Court with- 
out the necessity of going through the appellate court. A businessman involved in litiga- 
tion finds himself in a difficult decision. He may have to accept a conclusion which he 
deems very unfair because he has to weigh the cost and inconvenience of trying a case 
500 miles from his place of business. On the other hand a court of appeals which in 
our district would serve four contiguous counties would be right at home and would 
certainly make a big difference in the cost and the convenience. 

Now a few words about time. At present I am told many cases after reaching the 
Supreme Court cannot be heard for more than a year. Litigation is still increasing, so 
it seems desirable to me to set up additional courts to divide the load. You have often 
heard the expression that time is money. There is no denying this fact. Concluding 
litigation many months sooner can mean a considerable financial difference. Time may 
be intangible but it has value that is even greater than the value of the tangibles. 

We are living in a fast moving age. Things are being done quicker and better 
and with the thought of the greatest convenience. Why shouldn’t justice recognize this 
trend? Surely if we continue our growth, we cannot serve justice with our old facilities. 
Adding these appellate courts may add something to our cost of government, but the 
amount is infinitesimal compared to our cost of government and considering the increase 
in population we serve, it will not cost more proportionately. 

But more important than the cost is to preserve and improve our total judicial system. 
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Baya M. Harrison, Jr., of St. Petersburg, a University of 
Florida graduate, is a member of the Board of Governors 
of The Florida Bar and Chairman of our Committee on 
Cooperation with Laymen. He is a lecturer at the Stetson 
University College of Law. 


In Bar work with laymen 


“Cooperation Can Extend 
To Many Projects” 


by Baya M. Harrison, Jr. 


Jupicia, Counci. of Florida provides a vehicle to transport judicial reform 
toward its destination of more efficient administration of justice. The recommenda- 
tions of its membership, consisting as it does of a majority of laymen, are more promising 
of public acceptance and more keenly attuned to the actual desires and demands of our 
citizens than would be those of a voluntary or professional group. 


It is significant to note that laymen and members of the Bench and Bar, as men of 
good will, may unite in concerted, constructive effort in fields in which they have a 
common stake. Certainly, the Bar has had the major burden of suggesting judicial change 
too long and with too little public support. Though the Bar need not abandon its tra- 
ditional leadership respecting continuing improvement of courts and judicial processes, 
nevertheless, its efforts may be enhanced by working with an understanding and knowl- 
edgeable laiety. 


The cooperation capable between lawyer and layman can extend to many projects 
of the Bar where laymen have singular talents and help to contribute. It may be accom- 
plished without invasion of the province of the lawyer, without sacrifice to the layman, 
and to the substantial gain of justice and public service. 
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Judicial Council member Bolivar F. Hyde. Jr., a native of 
Mississippi, manages cooperative theatres from his offices 


in Lakeland. He is a member of the Masons (32°), Shrine 
and Elks. 


Proposed Appellate Courts are 


“A Big 
Step Forward” 


by Bolivar F. Hyde, Jr. 


A: A LAY MEMBER Of the Judicial Council of Florida since its beginning I have really 
enjoyed the work and the association with members of the Bar in our meetings 
over the state and I am happy about the progress made by the Council in the short time 
of its existence, as the Legislature (with a few changes) adopted the first recommendation 
of the Council, that concerning the Appellate Court, which will be voted on by the 
people in the November election. 

I am sure that the proposed Appellate Court will be a big step forward in improving 
justice in many ways for the public as well as the Bar. 

The Council will continue its work on the lower courts and will, no doubt, have 
a recommendation for the next session of the Legislature from the Circuit Courts down 
to the Justice of the Peace Courts. 

As Chairman of the Task Force on Jurors | am anxious to hear from judges, prose- 
cuting attorneys, lawyers, and the citizens of Florida on their thoughts for improving 
the type of people selected for jury duty and on what is wrong with our present jury 
system. 


Any ideas will be greatly appreciated by the Task Force as well as the Council. 
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Judicial Council member John Wilbur James, a University 
of Florida graduate, is president of the James Furniture 
Company in Panama City. 


West Florida businessman believes 


“No Doubt 
As To the Results” 


by Wilbur James 


pe HAVE BEEN GIVEN a place on the yudicial Council with an opportunity to work for 
and represent my colleagues, the small independent businessman, is an honor for 
which I am grateful. We feel that Florida is in the “line of march” —up front in the 
parade of progress. In my opinion the legislative act providing for the Judicial Council 
of Florida and the results obtained from the cooperative efforts of its members mark 
the attainment of a higher plane in our democratic way of life. It is significant of some- 
thing great when study groups representing a cross-section of the life in our state can 
informally meet, discuss and debate problems of such importance. There can be no 
doubt as to the results that ultimately will come from the work of such a group, equipped 
with the knowledge of need on all levels, and the know-how related to problems such 
as exist now in our state judiciary system. 

The work of the Council thus far has produced in its proposed revision of Article 
Five of the Florida Constitution a fine workable solution that would not have been 
possible without the combined efforts of judges, lawyers and lay persons. I do not be- 
lieve that it is perfect, that it will relieve all needs and over night establish in our state 
a judicial system second to none in the country; but it will provide the basis for quicker 
reform as the need arises and more important it will give immediate relief to our out- 
moded, over-burdened and costly system of legal processes the people of Florida are having 
to put up with today. 


THE FLORIDA BAR JOURNAL 


: 
| 
re 
ES 


Clarence E. Brown of Lake City rendered impressive service 
to his profession as a member of the former State Board of 
Law Examiners from 1948 to 1954. He served with distinc- 
tion as Chairman of The Florida Bar's Civil Procedure Com- 
mittee in 1953-1954 and is now Chairman of the important 
Committee on Judicial Administration. Brown has received 
statewide recognition for his major contributions to the 


objectives of The Florida Bar. 


In official poll of 
representative Bar group 


Committee Favors 
Amendment 53-1 


HE Committee on Judicial Administra- 
T tion is composed of 54 lawyers and 
judges. During the month of June 1955 a 
meeting of the committee was held in Or- 
lando for the purpose of studying the pro- 
posed revision of Article 5 of the Florida 
Constitution, being the Judiciary Depart- 
ment Article. Members present at the meet- 
ing were unanimous in their approval of the 
article, and members not present were 
polled by mail. Only one member of the 
committee was recorded as voting against 
the amendment, making the vote 53-1. 
This is important in that the committee is 
representative, I think, of members of the 
Bar from Pensacola to Miami, of the city 
lawyer and the country lawyer, of defense 
counsel and plaintiff's counsel, of young 
lawyers as well as veteran practitioners, 
together with Supreme Court Justices, Cir- 
cuit Judges, County Judges, a Judge of the 
Civil Court of Record and law school 
professors. 

The administration of justice is every- 
body’s business, but most important of all, 
it is the bedrock upon which our consti- 
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tutional, democratic form of government is 
based. Each person is entitled to justice 
with dispatch. As has been oft observed, 
justice delayed is justice denied. 

When our courts, because of cumber- 
some restrictions contained in the consti- 
tution of 1885, fail to mete out justice 
with dispatch, it behooves each of us, law- 
yer and layman alike, to act to improve 
the conditions under which these courts 
operate. Our failure to remedy the situ- 
ation may well result in loss of confidence 
in the courts, which, in effect, is loss of 
confidence in our form of government. 

I feel that the proposed constitutional 
amendment will enable the Supreme Court 
to give more thorough consideration to 
the cases it decides and yet speed up the 
disposition of all cases before the Court. 
It will also enable the average litigant to 
have his case heard on appeal and finally 
determined quicker and with less cost. The 
net result will, I believe, be better opinions 
with less delay and with less cost to the 
litigant. 

Justice depends not only upon the judges 
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who hear and decide the cases, but de- 
pends to a large extent upon the caliber of 
the lawyers who practice before the courts 
and the rules which the lawyers must fol- 
low in trying their cases. The proposed 
constitutional amendment will make it 
possible for the Supreme Court, without 
waiting for authority from the Legislature, 
to change the rules of practice and proced- 
ure from time to time where necessary 
(Section 3). Too, the proposed amend- 
ment vests in the Chief Justice of the 
Supreme Court the right to transfer Judges 
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back and forth over the state. This will 
make it possible for the Chief Justice to 
keep in close touch with the lower courts 
and the progress of cases pending in the 
lower courts. The Chief Justice of the 
Supreme Court may thereby relieve over- 
worked Judges and make full use of the 
talents of Judges who may not have a 
full work load. 

All in all, it is my firm belief that passage 
of the proposed amendment will be most 
beneficial to all the citizens of our great 
State of Florida. 
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E. Dixie Beggs of Pensacola would rank high on any list 
of Florida’s outstanding lawyers. An honor graduate of the 
University of Florida College of Law. he has served as 
President of the Junior Bar Section of the Florida State Bar 
Association (1938), as President of the Florida State Bar 
Association (1947-48), and as President of the First Judicial 
Circuit Bar Association (1947): currently. he is our state 
delegate to the American Bar Association. Beggs is now 
Chairman of the Committee on Cooperation with the Ameri- 
can Law Institute. Since 1953, Beggs has served as a 
lawyer member and as a task force chairman of the 


Judicial Council. 


Distinguished Bar leader believes Amendment 


“A Foundation On Which 
Other Improvements 
Can Be Erected” 


A CONCISE SUMMARY of the proposed re- 
vision of the Judiciary Article of our 
state constitution is found in the second 
annual report of the Judicial Council to 
the Governor: 

“Although, as we have said, the resolu- 
tion as passed by the legislature did not 
contain all provisions recommended by 
the Judicial Council, still the Council is 
confident that if the electorate approves 
the amendment, a substantial step will 
have been taken in solving the most acute 
problems facing the citizenry in general 
and the litigant in particular, growing 
out of an overload in the Supreme Court, 
by the creation of District Courts of 
Appeal. Moreover, in the resolution ap- 
proved by the legislature, were retained 
the provisions giving the Supreme Court 
supervision of the rules of practice and 
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procedure, regulation of admissions to 
the Bar and jurisdiction of disciplinary 
actions against attorneys. Thus, all doubt 
about the power to be exercised and the 
responsibility to be assumed in those fields 
will have been removed. The proposed 
amendment also contains provisions set- 
ting up machinery for removing justices 
and judges for disability and a mandate 
for compulsory retirement of justices and 
judges upon reaching the age of seventy.” 
It is reassuring to bear in mind that the 
electorate will be voting on a constitutional 
amendment that is not the product of one 
mind, or even of the nine laymen and eight 
lawyers who constitute the Judicial Council. 
This proposed revision is the result of the 
composite thinking of many individuals 
and groups including the judiciary com- 
mittees of the legislature. Before submitting 
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its draft to the legislature the Judicial 
Council held more than a dozen public 
meetings in all sections of the state attended 
by members of the press, lawyers, judges, 
professors of law and others, all of whom 
were invited to participate in the delibera- 
tions. 

The Judicial Council prepared and re- 
viewed a total of 14 tentative drafts before 
agreeing on the proposal as submitted to 
the legislature. These drafts were made 
available to all interested parties. Two of 
them were published in full in The Florida 
Bar Journal. The then developing ideas 
of the Council were presented to the last 
two annual conventions of The Florida 
Bar. From all of this publicity and open 
discussion came welcomed suggestions from 
leaders of the bench and bar. The members 
of the Judicial Council would be the first 
to admit that they are not endowed with 
any superior wisdom in judicial affairs. 
At the same time it is respectfully urged 
that a proposed judicial reform, designed 
to meet a well recognized and acute need, 
which reflects the combined thinking of 
so many interested and qualified individ- 
uals who have shared their views with 
the Council, is deserving of the enthusiastic 
support and endorsement of the bench 
and bar of Florida. 

It is a source of much concern to the 
Bar that hearing dates before the Supreme 
Court are now being scheduled for more 
than a year off. Much more disturbed are 
the clients whose affairs are left in un- 
certainty for this period—in addition to 
the months that have elapsed in the trial 
court and in the preparation of the record 
on appeal. Our Supreme Court is continu- 
ally setting new national records in the 
volume of cases decided, but it is inevitable 
that such pressure may “sacrifice quality 
for quantity.” It is to relieve this situation 
that district courts of appeal have been 
proposed. 

Many lawyers in the past have opposed 
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the creation of any appellate courts in 
addition to the supreme court on the as- 
sumption that the new courts would be 
“intermediate” only, thereby requiring the 
labor and expense of two appeals instead 
of just one. The proposed revision guards 
against this result by giving the district 
courts of appeal final appellate jurisdiction. 
Only in a very limited area is there the 
possibility of a further appeal. Morever, 
cases involving constitutional questions, or 
death sentences in criminal cases, are sub- 
ject only to direct appeals from the trial 
courts to the supreme court. 

It is not too much of a stretch of the 
realities to view the proposal as creating 
one appellate court of four branches or 
divisions. The coordinating division will 
be the supreme court itself which will rec- 
oncile any conflicts that may develop in 
decisions of the other three branches, 
generally supervise the work of all of 
the branches of the appellate court, and 
will itself serve as the division to review 
constitutional questions and death sentences. 
The other three divisions (the district 
courts of appeal) will have final appellate 
jurisdiction of substantially all other cases 
arising within their respective districts. 
These four appellate divisions should ma- 
terially reduce the congested appellate cal- 
endar and afford the relief that is so urg- 
ently needed. 

Other features of the amendment are 
mentioned in the excerpt from a_ report 
of the Judicial Council quoted above in 
the opening paragraph. The amendment 
leaves untouched the trial court system 
which is also regarded by many as requir- 
ing reorganization and improvement. But 
it is the hope of the Judicial Council and 
others interested in judicial reform that 
the presently proposed amendment will be 
adopted at the coming general election as 
a foundation on which other improvements 
can be erected after full and mature con- 
sideration. 
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James A. Clendinen studied journalism at the University 
of Florida and, since 1935, with the exception of military 
leave, has been on the staff of the Tampa Tribune. For the 
last six years, he has been its assistant editor. Currently 
he is president of the Florida Society of Editors and a 
director of the National Conference of Editorial Writers. In 
1955, he won the annual award of the Florida Daily News- 
paper Association for the best editorials written during the 


previous year. This article indicates why. 


With eloquent logic, 
Tampa editor tells us that 


“Indifference Can Be Tragic” 


AC A LAYMAN who has been a close ob- 
server and an occasional critic of the 
Florida court system for some 25 years, 
I consider the proposed Judicial Amend- 
ment one of the most important constitu- 
tional issues ever submitted to the state’s 
voters. 

This amendment should correct what I 
believe to be the worst of three major 
deficiencies in the present system: the suffo- 
cation of the Supreme Court under a mass 
of trivial appeals. 

A previous plan to relieve the Court, by 
increasing its membership to 10, was of- 
fered in 1952. The voters rejected it and 
I think they were wise to do so. As a 
matter of fact, my newspaper urged the 
people to reject it because we considered 
it a poor remedy. 

The present proposal to create three dis- 
trict courts of appeal to handle the lesser 
cases is, in my judgment, an infinitely bet- 
ter solution to the problem of an over- 
worked Supreme Court. My newspaper has 
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endorsed the principle and we expect to 
recommend adoption of the amendment in 
November. 

This amendment, as I said, should repair 
the worst of the major weaknesses in our 
state judicial system. The chief fault I 
find with it is that it does not touch the 
other two. These are (1) the partisan se- 
lection of judges, and (2) a disorderly pro- 
liferation of trial courts. 

I applauded the Judicial Council's orig- 
inal plan, which undertook to reorganize 
the lower courts and to install the Mis- 
souri system of non-partisan selection of 
judges. The Council dropped the reorgani- 
zation proposal, apparently in a_ well- 
founded fear of legislative opposition, and 
the Senate sliced off the judgeship reform. 

So we are left with not quite half a loaf. 
It is, however, a desirable piece of bread 
and I trust the voters of Florida will have 
the good judgment to take it. Once this 
is digested, we can reach out again for the 
rest of the loaf. 
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If the people understand the importance 
of the Judicial Amendment I think, with- 
out question, they will approve it in No- 
vember. The great difficulty in all matters 
of judicial reform is that about all the 
average citizen knows—or cares — about 
the courts is his infrequent experience as 
a juror, litigant or defendant. 

This indifference is perhaps natural but 
it can be tragic. For the strongest defenses 
every citizen has against oppression are in- 
corruptible courts and an unfettered press. 
And the one depends in great degree upon 
the other. The court shields the free press 
from the political censor; the press, like 
the sacred geese of Rome, cries the alarm 
when the corruptionist or the tyrant moves 
upon the court. 

It is this need for public awareness of the 
operation of the court system which gives 
the Judicial Council more than temporary 
value. The Council no doubt could file a 
report now which would point out all the 
shortcomings of the courts and offer a 
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remedy for each, disbanding, it could leave 
behind a program of improvement which 
would keep the Bar, the legisalture and the 
press occupied for years to come. 

Unfortunately, the road to governmental 
perdition is paved with good reports. Any 
reform of an established system requires 
more than a written recommendation, how- 
ever sound. It requires a continuing assault 
upon the public ear, under an informed 
and respected leadership. 

The Judicial Council, being the voice of 
neither judges nor lawyers nor laymen 
but a combination of the three, is well 
qualified to lead the unflagging campaign 
so necessary for success. 

The Council, in my opinion, thus far 
has rendered a solid public service at per- 
sonal sacrifice on the part of most of its 
members. The opportunity for further 
public service will lie before it until the 
day we examine our court system and find 
it free of flaws. And that day, I suspect, 
will be a long time coming. 
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For almost thirty years Mr. Justice Elwyn Thomas has 
served his state with distinction as a trial and appellate 
judge. From 1950 to 1955, he was chairman of the ABA 
Committee on Cooperation with Laymen. In 1955, he was 
elected Vice-Chairman of the ABA Section of Judicial Ad- 
ministration. In 1953, he was appointed the first presiding 
officer of the Florida Judicial Council. Thomas was elected 
Supreme First Vice-Justice of Phi Alpha Delta law fraternity 
in 1954. His alma mater, Stetson University. gave him its 
Distinguished Service Award the same year. Justice Thom- 
as’ significant contributions to the field of judicial admin- 
istration have brought deserved national honor to him 


and to his Bar. 


A nationally distinguished jurist renders 


“An Appraisal 


Of Progress Made” 


Ms WILL BE related in this issue of 
the Journal about the product of the 
efforts of the Judicial Council of Florida, as 
it appears in the reports made to the Gover- 
nor and in the proposed amendment of 
Article V of the Constitution, which will be 
submitted to the electorate in the general 
election this year, but persons who have not 
actually attended meetings of the Council 
are probably not familiar with the field of 
the Council’s operations and the manner 
adopted by the Council for attacking the 
work assigned to it when it was created 
by the Legislature.1 

Primarily, the Council was to make a 
study of the entire court system in Florida, 
gather statistics for the purpose, receive and 
consider criticisms pertaining to the admin- 
istration of justice, report annually to the 
Governor and recommend from time to 
time to the Legislature revisions of the laws 
with the view of improving the adminis- 
tration of justice. 

For the first time in the United States, 
a judicial council was created which was 
composed of more laymen than lawyers, 
and at the outset the problem arose how 
best to remove any barrier, however fic- 
titious, that might exist between the legal 
profession and the laity, so that the lay 


1. Chapter 28062, Laws of Fiorids, Acts of 1952. 
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members would be articulate — would feel 
no hesitancy in expressing their views — as 
questions which might be highly technical 
arose for discussion. 

In order to encourage free deliberation 
on the part of all members of the Council 
and especially the laymen, it was decided 
that meetings should be as free of cere- 
mony as possible, and, so, to carry out 
the idea of absolute informality, the Council 
has never elected a vice-chairman or a re- 
cording secretary and more often than not, 
some visitor has been invited to assist by 
recording the minutes of the meeting. These 
minutes are scrupulously kept and frequent- 
ly consulted and before each meeting a 
copy of them is sent to each member of 
the Council with the request that errors 
and omissions be presented at the following 
meeting, but they are never read as a part 
of the order of business when each meet- 
ing convenes. 

It was decided, too, that any body under- 
taking such an important task should have 
all the advice possible and should keep 
the public acquainted with its problems 
and its decisions, therefore all meetings were 
open to the public and all who came were 
encouraged to participate. The Council has 
never held a closed meeting. All who come 
are granted the privilege of the floor. On 
only one occasion has a visitor been called 
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to order, and that occurred when the 
visitor, in his enthusiasm, undertook to 
make a motion. He was advised that 
no limitation whatever was put upon the 
opportunity of anyone to speak, but that 
the Council would have to sponsor motions 
and_ resolutions. 

When the Act creating the Council was 
passed by the Legislature, no provision was 
made for an appropriation from which nec- 
essary expenses could be paid, but despite 
this handicap, the Council met frequently 
during the following months in various 
cities of the state and, so far as was pos- 
sible without available funds, spread the 
word that all who might be interested 
would be welcome. 

The work proceeded with industry and 
thoroughness, even though no money was 
available to defray expenses, and this ability 
to carry on was due not only to the gen- 
erosity of individuals who were interested 
in the attempt to improve the administra- 
tion of justice, but to the generosity of the 
Supreme Court, The Florida Bar, the De- 
partment of Public Administration of Flor- 
ida State University, and the offices of the 
Attorney General and the Clerk of the 
Supreme Court. With the talent of these 
men and the facilities of their organizations, 
it was possible to establish an office and 
prepare the large numbers of drafts, min- 
utes, reports, and so on, and to handle the 
voluminous correspondence. 


Immediately the Council organized, it 
was determined that the goal should be 
to make the administration of justice more 
economical, more expeditious, and to make 
it more simple, hence more accurate. This 
aim has been followed throughout the 
Council’s deliberations. 

It was required by the Act that all the 
judges and court officials should furnish 
upon request information that the Council 
might need in its survey of the court sys- 
tem, and these officials have responded 
splendidly. A mass of data was accumu- 
lated and upon study it was discovered 
that the pressing need was the betterment 
of the appellate system by the establish- 
ment of peri-patetic courts of appeal for 
the hearing of a vast number of appeals 
nearer their source with consequent saving 
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of time and money. The Act contained no 
provision, in express terms, placing on the 
Council responsibility of submitting pro- 
posed amendments of the Constitution, but 
it was the consensus of the body that if 
true reform was to be brought to the ap- 
pellate system, it would have to be done 
by revision of the organic law. When this 
decision was reached, the Council under- 
took to rewrite Article V, the judiciary 
article, of the Constitution affecting all the 
courts. Considerable progress had been 
made toward rewriting the entire article 
when, in the Spring of 1955, it was decided 
that the whole article could not be properly 
revised in time to submit to the Legisla- 
ture, which was to meet in April, a recom- 
mendation that an entirely new article be 
presented to the people. So it was then 
determined that the recommendations with 
reference to the appellate system be made 
in the form of a proposed amendment and 
that the amendment include the remainder 
of the judiciary article of the present Con- 
stitution, in order that Article V would be 
kept intact. 


This proposed amendment, bearing the 
revisions affecting almost exclusively the 
appellate system and containing the remain- 
ing provisions with reference to the trial 
courts and allied subjects, was presented to 
the Legislature with the recommendation 
that it be adopted. A joint hearing on 
the matter was held by the Committees of 
the House and Senate on Constitutional 
Amendments, and the proposal was incor- 
porated in joint resolutions offered in the 
Senate and House of Representatives. 


The Legislature adopted the draft sub- 
mitted after making revisions which they 
considered advisable, and it is this proposed 
amendment which will appear on the ballot 
at the election in November, 1956. After 
this action on the part of the Legislature, 
the Council resumed its study of the trial 
court system and that is now in progress. 

Doubtless the Legislature appreciated the 
sincerity with which the Judicial Council 
undertook the task which had been assigned 
to it by the preceding Legislature, because 
not only were most of the important feat- 
ures introduced by the proposal retained, 
but the Legisalture made available to the 
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Council an appropriation for use in the 
continuance of its function.? 

It should be repeated, for the purpose 
of emphasis, that the present provisions of 
the Constitution dealing with the trial court 
system are carried forward in the proposed 
amendment not as a_re-endorsement of 
them, but as a means of keeping the ju- 
diciary article whole. It should be stated 
also that there are no commitments by the 
Council as drafts of various plans are 
studied. The revisions suggested from time 
to time are purely tentative. Nor does the 
Council undertake to rewrite the organic 
law with reference to courts and judges 
without the full advice of the men affected. 


2. Chapter 29966, Laws of Florida, Acts of 1955. 


March, 1956 


It should also be expressly understood 
that the Council has offered to the Florida 
Constitution Advisory Commission, charged 
by the Legislature of 1955% with consider- 
ing a revision of the entire Constitution, 
its services in redrafting that part of Article 
V_ which is not covered in the present 
proposed amendment, and the benefit of 
the experience the Council has gained from 
the statistics amassed and the _ extensive 
studies made. 

The progress gained and the momentum 
maintained seem thoroughly to vindicate 
the judgment of the Legislature that the 
labor in the vineyard could be well done 
by lawyers and laymen toiling side by side. 


3. Senate Concurrent Resolution No. 555. 
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It should also be expressly understood 
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Courts, Lawyers and Taxpayers 


and 
The Proposed Revision of Judiciary Article V of the 


State Constitution to be Voted on in November, 1956, 
as Amendment “No. 


BY Paut D. Barns* 


EFFECT ON THE ADMINISTRATION OF JUSTICE 
AND EFFECT ON THE TAXPAYER 


The remedy for the dissatisfaction of the Supreme Court and the public with 
the functioning of final appellate jurisdiction may not require sixteen judges to serve 
in judicial review in place of the seven Justices of the present Supreme Court at an 
added cost to the taxpayer of $300,000 annually; nor does it necessarily require four 
courts instead of the one Supreme Court which we now have; nor does it require that 
twenty-five more circuit judges at an added cost of $250,000 annually; nor that members 
of the Legislature be made eligible for appointment during their term of office to the 
offices which they may create or to the offices the emoluments of which they increase; 
neither that we compound confusion in appellate jurisdiction or that we interfere with 
the power of the Legislature to limit the time within which an appeal may be taken. 

Supreme Court's Jurisdiction Limited. As stated by the second annual Report of 
the Judicial Council, “the Council thought it was wise to have the jurisdiction of the 
Supreme Court clearly defined and restricted.” To be consistent, the Council did not 
intend to open up new constitutional flood gates whereby the burden on the Supreme 
Court would be replaced with cases from other sources after having relieved it of cases 
from the present sources. However, the proposal, if ratified by the voters, may not 
have this effect. 

Three Judges Sufficient in Judicial Review. It is noteworthy that the Judicial 
Council, both houses of the Legislature, the Supreme Court, and the Board of Governors 
of The Florida Bar have recognized that three judges or justices are the appropriate 


. Amendment ‘‘No. 1’ on the ballot. The Judicial Council presented for introduction in the 1955 Legisla- 
ture a proposed revision of Article V which was introduced in the Senate as S.B. 571, and H.B. 810. 
The Council’s draft was amended by the elimination of both the Missouri Plan relating to the election 
of judges and a provision requiring the Governor to fill vacancies from a pool selected by a commis- 
sion. The proposal for the Revision of Article V will be numbered ‘No. 1’’ of the eleven proposed 
amendments to be submitted for ratification cr rejection by the electorate in November, 1956. 

Justice of the Supreme Court (Retired), Professor of Law, University of Miami. 
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number to sit in review in most cases. This has long been the practice in the Federal 
system. See Section 46 Title 28 U.S.C.A. relating to the Courts of Appeals. To do so 
avoids delay and tends to improve the quality of the judicial product. 

The Judicial Council in its proposed revision of Article V has recognized the suffici- 
ency of three judges sitting in review when it proposed that all the appellate jurisdiction 
of the Supreme Court excepting bond validation cases, capital cases, and cases involving 
constitutional questions, be transferred to a three-judge Courts of Appeals. The Supreme 
Court evidenced a belief that three justices were sufficient in the ordinary cases by its 
new Rules which no longer require the Chief Justice to sit with a division of three justices. 
The present constitution provides that a division of the Supreme Court shall consist 
of three justices, exclusive of the Chief Justice. 

Courts Ought to be Nearer. It is generally recognized that the hearings before the 
appellate courts ought to be nearer the points of origin of cases of which review is sought. 
When most of the cases originate in south Florida, the Court need not always sit in 
North Florida, if a sufficient number of Justices are provided. 


SUPREME COURT 


Article V, Section 5 of the present constitution specifies the appellate jurisdiction of 
the Supreme Court as follows: 
“Section 5. The Supreme Court shall have appellate jurisdiction of all cases 
at law or in equity originating in circuit courts, and of appeals from Circuit Courts 
in cases arising before judges of the County Courts in matter pertaining to their 
probate jurisdiction and in the management of the estates of infants, and in cases 
of conviction of felony in the criminal courts, and in all criminal cases originating 

in the Circuit Courts.” 

Appeals to the Supreme Court—now. The present Constitution expressly specifies 
the appellate jurisdiction of the Supreme Court, either according to the character of 
the case or to the Court rendering judgment. The present simple, unambiguous standards 
have contributed little to frustrate the administration of justice as to what is appealable 
and as to what court an appeal may be taken, and there are no problems of split appeals. 

Appeals to Supreme Court—as Proposed: The proposed amendment by Section 
4(b) provides in reference to the appellate jurisdiction of the Supreme Court as follows: 

—from trial Courts 
“(b) Jurisdiction. Appeals from trial courts may be taken directly to the 
supreme court, as a matter of right, only from judgments imposing the death pen- 
alty, from final judgments or decrees directly passing upon the validity of a state 
statute or a federal statute or treaty, or construing a controlling provision of 
the Florida or federal constitution, and from final judgments or decrees in pro- 
ceedings for the validation of bonds and certificates of indebtedness.” 
—from Courts of Appeals 
“Appeals from district courts of appeal may be taken to the Supreme Court, 

as a matter of right, only from “decisions initially passing upon the validity of a 

State statute or a federal statute or treaty, or initially construing a controlling 

provision of the Florida or federal Constitution.” 

Proposed Standards. \n other than capital cases and bond validations, the proposed 
criteria for exclusive appellate jurisdiction of the Supreme Court is not to be the character 
of the case nor the class of the court rendering judgment; the criteria proposed is whether 
the judge of any court made conclusions on the validity of a statute or made conclusions 
concerning a governing provision of the constitution as hereinafter pointed out. 

Appeals “from final judgments or decrees directly passing on the validity” of a Statute. 

The language does not specify that the appeal shall be based upon the “validity” of a 
statute but specifies that the appeal “may be taken” from a final judgment or decree 
“directly passing on the validity” of a statute. The final judgment or decree may directly 
pass upon the validity of a statute but such validity may not be the basis of the appeal. 
If a party is satisfied with the decree as to the validity of the statute direcly passed upon 
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by the decree, but is aggrieved by the decree on non-constitutional grounds, then does 
he appeal to the Supreme Court or to the Court of Appeals? If one party is aggrieved 
on non-constitutional grounds and another party is aggrieved on constitutional grounds 
as to the validity of the statute passed upon, then are both appeals to the Supreme Court 
or does one go to the Supreme Court and another to the Court of Appeals, both appealing 
from the same decree? 

The pleading may raise an issue as to the validity of a statute but the final judgment 
or decree may appropriately be rendered adjudicating the merits of the controversy 
without even making mention of the statute. The court may have impliedly passed on 
the validity of the statute, if to do so was necessary to the decision; or else the trial 
judge may have considered the validity of the statute not material and given it no 
further consideration and not mentioned it. Does the Court of Appeals or the Supreme 
Court have appellate jurisdiction? Again, the pleadings may make no reference to a 
statute but the final judgment may pass on its validity; then to which court does the 
appeal lie? The validity of the statute may have been directly passed upon but be im- 
material to the controversy on appeal. To which court does the appeal lie? 

“Appeals from judgments or decrees construing a controlling provision of the Florida 
or Federal Constitution.” 

Again, as in “passing on the validity” of a statute, the final decree may impliedly or 
expressly construe a controlling provision of a constitution. If done impliedly it may or 
may not have been raised by the pleadings. If raised by the pleadings, the trial judge 
may have considered it immaterial and given it no further consideration. One party to 
the decree may be aggrieved because of the implied construction and another party 
aggrieved because of non-constitutional questions. Does the Supreme Court have juris- 
diction or the Court of Appeals? Will split appeals be required from the same final decree: 
one to the Supreme Court and another to the Court of Appeals? 

The provisions of section 4 of the proposal relative to the appellate jurisdiction of 
the Supreme Court are quite novel. Its appellate jurisdiction is conferred only by im- 
plication. This is proposed by providing that appeals from trial courts to the Supreme 
Court “may be taken as matter of right” only from final judgments or decrees imposing 
the death penalty, validating bonds, “directly passing on the validity” of a statute or 
“construing a controlling provision” of the Constitution. 

Supreme Court — Heretofore and Henceforth. Heretofore, the appellate jurisdiction 
of the Supreme Court extended to the review of all final judgments or decrees of the 
Circuit Court, the Court of Record and of felony cases originating in the eight Criminal 
Courts of record. 


Henceforth, it is proposed that the Supreme Court retain its former appellate juris- 
diction only in capital cases and bond validations, and such final judgments or decrees 
of the Circuit Courts or the eight Criminal Courts of record or the Court of Record 
as may be within the specified constitutional questions; that there be added to this juris- 
diction appeals from the 900 appeals in Civil and Criminal cases heretofore going to the 
Circuit Courts, such appeals from final judgments and decrees of all courts, Justices of 
the Peace, Small Claims, Courts of Crime, municipal courts, etc., “directly passing on 
the validity of a statute” or “construing a controlling provision of the constitution.” 

Certiorari: Supreme Court. The proposal would permit the review in the Supreme 
Court by certiorari of some interlocutory orders and decrees in equity of the trial courts 
and of some decisions of the Courts of the Courts of Appeals and also would permit 
review by certiorari of the decisions of Commissions. 

Relative to review by the Supreme Court the common law discretionary writ of 
certiorari section 4(b) of the proposed amendment provides: 

Interlocutory Certiorari in Equity — when 


“(b) *** The Supreme Court may review by certiorari interlocutory orders 
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or decrees passing upon chancery matters which upon a final decree would be 

directly appealable to the Supreme Court. 

It would seem that the Supreme Court would be authorized by this provision to 
grant the discretionary common law writ of certiorari in equity cases for the review 
of interlocutory orders and decrees which would be reviewable by the Supreme Court 
on appeal from final judgments and decrees. This means the Supreme Court may grant 
certiorari to review interlocutory orders and decrees in equity when the interlocutory 
order or decree “passes on the validity of a statute” or “construes a controlling pro- 
vision” of the Constitution. 

Of course the problems of whether the trial court has passed on the validity of the 
Statute, whether it “construed” a provision of the Constitution and whether the pro- 
vision was “controlling” will be the basis for controversy as to jurisdiction and unrelated 
to the merits of the review. If the appeal has been taken to the wrong court it will 
doubtless be bounced to the Court thought appropriate and may then be bounced back. 

Certiorari to Decisions Courts of Appeals and Commissions. Instead of providing 
for the Supreme Court to have general jurisdiction in certiorari as at present, it is pro- 
posed by section 4(b) that its jurisdiction in certiorari be limited as follows: 

“*** The Supreme Court may review by certiorari any decision of a district 
court of appeal that affects a class of constitutional or state officers, or that passes 
upon a question certified by the district court of appeal to be of great public 
interest, or that is in direct conflict with a decision of another district court of 
appeal or of the Supreme Court on the same point of law, and may issue writs of 
certiorari to commissions established by law.” 

The scope of review of the actions of the thirty odd Commissions is without limi- 
tation, but not so as to the decision of the Courts of Appeals. By the foregoing pro- 
visions the power to review by certiorari extends to decisions of the Courts of Appeals 
only as specified. 

“Great Public Interest.” The Supreme Court is authorized to grant the common 
law certiorari decisions involving questions of “great public interest.” The term “great 
public interest” doubtless means “Great public importance,” and might better have been 
so worded. Review in this instance is dependent upon the Court of Appeals certifying 
the question to be of “great public interest” or importance. Whether the certificate must 
affirmatively show the question to be of great public importance, or whether their mere 
statement to that effect would be sufficient is problematical. 

Conflicting Decisions. Review by certiorari is also authorized when a decision of 
a Court of Appeals is in conflict with the decision of another Court of Appeals or a 
decision of the Supreme Court “on the same point of law.” The granting of the writ 
would be discretionary; but doubtless this ground would be the basis in many instances 
for a second review from the Courts of Appeals. 


COURTS OF APPEALS 


Appeals. The proposed Amendment by Section 5(c) provides for the appellate juris- 
diction of the Courts of Appeals as follows: 
“(c) Jurisdiction. Appeals from trial courts in each appellate district, and from 
final orders or decrees of county judge’s courts pertaining to probate matters or 
to estates and interests of minors and incompetents, may be taken to the court of 
appeal of such district, as a matter of right, from all final judgments or decrees 
except those from which appeals may be taken direct to supreme court or to a 
circuit court. 
When, for the purposes of clarity and understanding, the clauses, phrases and words 
of paragraph (c) of Section 5 relating to the appellate jurisdiction of the Courts of Appeals 
are appropriately transposed, it is likely to be interpreted to read, in effect, as follows: 


(c) Appeals as a matter of right may be taken to the Court of Appeals of the 
District (1) frem all final judgments and decrees of trial courts and (2) from final 
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orders and decrees of County Judge’s Courts pertaining to probate matters, or 
to estates and interest of minors and incompetents; except those from which appeals 
may be taken direct to the Supreme Court or to a circuit court. 

Courts of Appeals; Certiorari. For review by the common law writ of certiorari 
in the Courts of Appeals section 5(c) of the proposal provides: 


*** “A district court of appeal’ may issue writs mandamus, certiorari, prohibition, 
and quo warranto. * *” 


The foregoing provision vests the Courts of Appeals with general jurisdiction to grant 
certiorari as is now vested in the Supreme Court and the Circuit Courts. 

Interlocutory Review in Law and Equity. \t is proposed by section 5(b) that the 
Supreme Court may provide for review in the Courts of Appeals of interlocutory orders 
and decrees in matters reviewable by the Courts of Appeals by appeal, certiorari or 
motion as follows: 

“The Supreme Court * * may provide for review by such courts of interlocutory 

orders or decrees in matters reviewable by the district courts of appeal.” 

The Courts of Appeals will have no jurisdiction when the final decree of the trial 
court involves the constitutional questions specified in section 4(a) and the appeal in- 
volves such questions and the determination of the constitutional questions is essential 
te the decision, since in such instances only the Supreme Court would have appellate 
jurisdiction. 

In the event that the Supreme Court should exercise the power conferred, and if 
none of the specified questions has been raised and adjudged of which only the Supreme 
Court has jurisdiction in the trial courts, doubtless the Courts of Appeals would have 
jurisdiction to review in the manner to be specified by the Supreme Court. But if after 
the proceedings in certiorari had been commenced, the trial court proceeded and before 
the determination of the certiorari proceedings passed on the validity of a statute or con- 
strued a controlling provision of a constitution, then would the Court of Appeals been 
ousted of jurisdiction? Will the Court of Appeals have jurisdiction if the constitutional 
questions are raised and adjudicated interlocutorily but such adjudication is not essential 
to the final judgment a decree in respect to the party aggrieved? 

Provisions for review by appeal and by certiorari in the Supreme Court are limited, 
and it appears that no interlocutory review by certiorari by that court was intended to 
be permitted unless the specified constitutional questions were raised and adjudged; but 
as to whether interlocutory orders and decrees in law or in equity will be reviewable in 
Courts of Appeals before final judgment or decree, the question of policy is to be left 
to the discretion of the Supreme Court and not the Legislature. 


Unlimited time for appeal to Supreme Court or Courts of Appeals. To begin with, 
the Constitution is paramount. What the Constitution grants, neither the Legislature nor 
the Courts may abolish or impair. The proposed amendment, instead of expressly provid- 
ing for the appellate jurisdiction of the Supreme Court provides that in the limited and 
specified circumstances appeals to the Supreme Court “may be taken as a matter of right,” 
thereby only conferring appellate jurisdiction by implication. The words of the present 
constitution are “The Supreme Court shall have appellate jurisdiction in all cases at law, 
etc.” Section 5 of Article V. For the jurisdiction of the Circuit Courts under the present 
Constitution provides “The Circuit Courts shall have exclusive original jurisdiction in all 
cases in equity, etc.; original jurisdiction in actions of forcible entry, etc.; they shall have 
final appellate jurisdiction in, etc.” Section 11, Article V. By such terms only jurisdictional 
power is conferred and the right of appeal and the time allowed for appeal is left to the 
Legislature. 


To confer judicial power by implication as proposed carries no evil consequences 
but to confer without limitation of time the unqualified right to appeal by the Constitu- 
tion forebodes much that is not wholesome. When the Constitutions simply vest judicial 
power then the Legislature may limit the time within which appeals may be taken, as 
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in this State, to 60 days in civil cases and 90 days in criminal cases. This is in order that 
the parties may know when litigation is at an end. 

The proposed Amendment is addressed, not to jurisdiction of the Supreme Court, 
but to the right of appeal “as a matter of right.” For the Legislature to attempt to limit 
the time for appeal to twenty days or twenty years would impair this proposed con- 
stitutional grant of a right of appeal “as a matter of right” from the final judgments and 
decrees made appealable to the Supreme Court and to the Courts of Appeals but not the 
Circuit Courts in which latter instance the language of the present Constitution has been 
followed. 


If the foregoing interpretation is correct it will require an appeal in every case 
which is appealable to the Supreme Court or the Courts of Appeals in order that the 
parties may know that the litigation is at an end. 


CIRCUIT COURTS 


Appeals to the Circuit Court. The appellate jurisdiction of the Courts in Probate 
matters would be transferred to the Courts of Appeals. It is proposed that most of the 
appellate jurisdiction of the Circuit Courts be the same as at present with a few exceptions 
hereafter noted. 


The proposed amendments by Section 6(c) provides for the appellate jurisdiction 
of the Circuit Courts as follows: 

“They shall have final appellate jurisdiction in all civil and criminal cases arising 

in the county court, or before county judges’ courts, of all misdemeanors tried 

in criminal courts of record, and of all cases arising in municipal courts, small 

claims courts, and courts of justices of the peace.” 
Court of Appeals and Circuit Court. The foregoing provision makes no mention of 
appeals from the Civil Courts of Record, Courts of Crime, Traffic Courts and other courts 
which the Legislature may establish. It appears appeals of final judgments in misdemeanor 
cases and in civil action from these Courts would be appealable to the Courts of Appeals 
and not the Circuit Courts, unless the Legislature would have power to enlarge the appellate 
jurisdiction of the Circuit Court. 

POLICY 


Proposed Ratios of Distribution of Case Load of Proposed Courts of Appeals. 

The proposed amendment to be voted on to relieve the supreme court of its case 
load requires three different Courts of Appeals of three judges each. Until otherwise 
provided by law the Courts of Appeals for the first district would extend from Escambia 
County, the most westerly county, to Nassau County, the most northeasterly county, 
thence southerly to and including Hernando, Sumter, Lake and Volusia Counties on 
the south. The Court of Appeals for the second district would include all the other 
counties of the State, except Palm Beach, Broward, Dade and Monroe Counties which 
latter counties would constitute the third district Court of Appeals. 


The ratio of distribution of the transferred case load according to the estimate of the 
Judicial Council (June 30th, 1955 Report, Appendix No. 3) based on 1954 statistics would 
be as follows: 


Cases Per Cent 
Ist District 164 20% 
2nd_ District 229 28% 
3rd_ District 425 52% 

818 
Est. Retained in Supreme Jurisdiction 450 

1,268 
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It is to be noted that the case load of the southern or third district is more than | 50% 
greater than the northern or first district and almost 100% greater than the case load 
of the central or second district. Certainly something better could be worked out. but 


revision will be more difficult after the Courts are once established. 


It might have been better for the litigants and the taxpayers for the area of the C: urts 
of Appeals of the first district extending across the entire northern portion of the Scate 
down to a line slightly north of Orlando to be left within the jurisdiction of the Supreme 
Court; and that the present provisions for the division system of the Supreme Court 
have been retained since the Supreme Court is to continue to consist of seven Justices, 
Three Justices of the Supreme Court can function as well as three judges of a Court of 
Appeals. The case load for the proposed northern district would be unjustifiably light 
if the estimate of the Council is justified. 


Judges of the Three Courts of Appeal 
@ appointed-elected 
@ Legislators made eligible 
costs 


First Judges Appointed, Successors Elected. \t is provided by the proposed Amend- 
ment in Section 5(b) that: 


“Between June first and July first, 1957 the Governor shall appoint three persons 

to serve as judges of each Court of Appeals until their successors are elected” x x 

“The successors of the original judges of the district Courts of Appeal shall be 

elected at the general election next preceeding the expiration of their respective 

terms of office.” (Staggered terms are provided for 2, 4, and 6 years thereafter 

terms of six years). 

The appointive policy is followed for the first nine incumbents to be appointed by 
the next Governor and the elective policy is followed for their successors. 

Legislators Made Eligible. Members of Legislature are to be made eligible for ap- 
pointment to the nine judgeships. Section 13 provides: 

“Any Senator or member of the House of Representatives otherwise qualified 

shall be eligible for appointment or election to any judicial office which may 

have been created, or the emoluments whereof may have been increased, during 

the time for which he was elected.” 
Section 5 of Article III of the present Constitution of 1885 provides: 

“Section 5. Ineligibility of Legislators to Office. No Senator or member of the 

House of Representatives shall during the term for which he was elected, be 

appointed, or elected to any civil office under the Constitution of this State that 

has been created, or the emoluments whereof have been increased during such 

time.” 

Whether or not present section 5, Article III, (supra) would be entirely repealed 
is put in doubt by proposed section 26(1) as follows: 

“(1) This Article shall become effective on the first day of July, 1957, and shall 

replace all of Article V, and shall supersede any other provisions of the present 

constitution of Florida in conflict herewith, which shall then stand repealed.” 

If so, then members of the Legislature would be qualified to be appointed to any 
office created or any office the emoluments of which has been increased, during the term 
of office of the member of the Legislature. 


Annual Additional Costs: $250,000 for Courts of Appeals. If approved by the people, 
the amendment becomes effective July 1, 1957, shortly after the adjournment of the 1957 
session of the Legislature. It provides that the 1957 session of the Legislature shall “make 
such appropriations x x x as may be necessary and proper.” 


The amount of appropriations necessary and proper for the proposed three additional 
Courts consisting of nine judges will incur continuous annual expenses; also the initial 
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cost of court houses, law libraries and furniture and fixtures. The cost or Court buildings, 
etc., may well run over $1,000,000 but the more costly items will be the annual appro- 
priations necessary for operation expense. The present Supreme Court is housed in one 
building and consists of seven Justices and the appropriation for 1955-57, per annum, 
was over $300,000. 


It seems likely that a minimum annual requirement for the three additional Courts 
consisting of nine judges would require between $250,000 and $300,000 per year, which, 
when added to the last appropriation for the Supreme Court would total $550,000 to 
$600,000 annually for the four appellate courts to consist of a total of 16 Justices and 
Judges instead of the seven justices of the Supreme Court. 

Annual Additional Expense: $250,000 for Circuit Judges. Section 6(b) of the pro- 
posed amendment provides: 

“(b) Circuit Judges. The legislature shall provide for one circuit judge in each 

circuit for each fifty thousand inhabitants or major fraction thereof according 

to the last census authorized by law.” 

At present there are a number of circuits that do not have as many circuit judges 
as would be required by the proposed amendment. The present constitution does not 
require the creation of so many judgeships but only permits it. The present Constitution 
provides, by section 45 of Article V, that: 

“(c) There shall be one circuit judge to each Judicial Circuit but additional 

circuit judges for Judicial Circuits may be provided for by law x x x, but the total 

number of Circuit Judges apportioned to any one Judicial Circuit shall not exceed 


one Circuit Judge for every fifty thousand inhabitants, or major fraction thereof 
223° 


At the time of the adoption of the Resolution by the Legislature, the State had 50 
Circuit Judges. The present estimated population of the State is 3,750,000. To provide 
arbitrarily for a circuit judge for each 50,000 population or major fraction thereof for 
each circuit will increase the number of circuit judges to not less than 75 which will 
involve an annual additional tax burden of $250,000. Some circuits are in dire need of 
additional circuit judges and to apportion one for each 50,000 inhabitants is a minimum 
requirement, while in other circuits they are not needed to this extent. It is likely that 
there is a need for about half of the 25 which the Legislature may provide under the 
present Constitution. 

Additional Leon Circuit Judge. Paragraph (9) of Section 26 provides: 

“(9) There shall be an additional circuit judge of the judicial circuit wherein 

the State Capital is located. x x x” 

Whether or not this judgeship is in addition to the additional judgeships provided by 
Section 6(b) will be a matter to be determined. Circuit Judges are primarily State Judges 
and not County Judges and their base pay is paid by the State. Other counties have 
procured County Courts at county expense to relieve their circuit court’s burden. Leon 
County has no County Courts. This additional office may not be abolished by the Legis- 
lature. 


Duval County Circuit Judge. Paragraph (8) of Section 26 provides for the con- 
version of the Circuit Judge of Duval County into a Circuit Judge of the Circuit. Here- 
tofore, the expense of this judgeship has been borne by Duval County and will continue 
to be borne by the County. 

This additional Judgeship is not necessary in addition to the additional judgeship 
provided for by section 6(b) as it will exist, only “until otherwise provided by law.” 


MORE CLERKS OF COURT? 


Present Provisions. At present there is no separate and independent officer as “County 
Clerk” for the County Courts, and cannot be under the existing Constitution. The present 
Constitution requires that the Clerk of the Circuit Court shall also be clerk of the County 
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Court, except that if the county has a Criminal Court of record then the Clerk of such 
Criminal Court shall serve as clerk of the County Court (Art. V, Sec. 15, 30). Of course, 
this is accomplished by the use of deputies which provision tends to keep down taxes 
and court costs. 

There are fifteen County Courts in counties having no Criminal Court of record, 
hence, there are fifteen counties in which the County Courts are served by such deputies 
as are needed, of the Clerk of the Circuit Courts. In counties having a Criminal Court 
of record and a County Court then deputies of Clerks of the Criminal Court serve the 
County Court. There are eight such counties. 

Proposed Amendment. The proposed amendment abolishes the present Constitutional 
requirement for the Clerk of the Circuit Court or Clerk of the Criminal Courts to serve 
as Clerk of the County Courts. It removes the Constitutional restrictions on the Legislature 
so that it may create new offices of Clerks of County Courts in the twenty-three Counties 
having County Courts, or any of the other 67 counties which may hereafter have 
County Courts. It would have been tax-wise or court-costs, wise to advance the present 
Constitutional provisions by a provision as follows: 

Section — . Clerk of the Circuit Courts. There shall be in each county a 

Clerk of the Circuit Court, electéd as are other county officers, who shall hold 

office for a term of four years; and his duties shall be as prescribed by law. He 

shall be clerk of the Board of County Commissioners, and recorder and ex officio 
auditor of the county; clerk of all the courts of the county, except the County 


Judge, Justices of the Peace and courts heretofore established of which he is not 
the clerk. 


USE OF RETIRED JUSTICES AND JUDGES; TOO LIBERAL 

The proposed Amendment further provides: 

Section 2 of the proposed Amendment relating to Administration authorizes the 
Chief Justice to assign the judges of the State and County Courts to service in Courts 
other than the Court of which they are Judge and the concluding sentence provides: 

“Any retired Justice or Judge may, with his consent, be likewise assigned to 
judicial service.” 

The proposal further provides for compulsory retirement as follows: 

“Section 17. Retirement, Suspension and Removal of Judges. Notwithstand- 
ing the provisions of this Article relating to terms of office: 

(a) All justices and judges shall automatically retire age 70; 

(b) Subject to rules of procedure to be established by the Supreme Court, 
and after notice and hearing, any justice or judge may be retired for disability 
at retirement pay to be fixed by law, which shall be not less than two-thirds of 
his then compensation if he has served for ten years or more, by a commission 
composed of one justice of the supreme court to be selected by the supreme court.” 
The federal system provides for a retired status for Federal Judges whereby the 

retired judge retains his tenure of office and is available for service and another is 
appointed to his office. 

Federal System: Title 28 U.S.C.A., §371(b) provides: 

“(b) Any justice or judge of the United States appointed to hold office 
during good behavior may retain his office but retire from regular active service 
after attaining the age of seventy years and after serving at least ten years con- 
tinuously or otherwise. He shall, during the remainder of his lifetime, continue 
to receive the salary of the office. The President shall appoint, by and with the 
advice and consent of the Senate, a successor to a justice or judge who retires. 

and Section 294 of Title 28 U.S.C.A. provides: 

“8294. Assignment of retired justices or judges to active duty: 

(a) Any retired Chief Justice of the United States or associate justice of 
the Supreme Court may be designated and assigned by the Chief Justice of the 
United States to perform such judicial duties in any circuit, including those of 
a circuit justice, as he is willing to undertake. 
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(b) Any retired circuit or district judge may be designated and assigned 
to perform such judicial duties in any circuit as he is willing to undertake. 
Designation and assignment of such judge for service within his circuit shall be 
made by the chief judge or judicial council of the circuit. Designation and 
assignment for service elsewhere shall be made by the Chief Justice of the United 
States. 

(c) Any retired judge of any other court of the United States may be 
called upon by the chief judge of such court to perform such judicial duties in 
such court as he is willing to undertake. 


(d) No retired justice or judge shall perform judicial duties except when 
designated and assigned.” 


The present Constitution, Section 49, Article V, following the Federal system pro- 
vides for such retired status with extended tenure for Supreme Court Justices and Circuit 
Judges who have satisfied the requirements of length of service. They may elect to 
retire, in a technical sense, and thereby retain tenure and serve; or they may resign 
and retire in a non-technical sense. By Article V, Section 49, extended tenure is now 
provided for as follows: 


“Justices of the Supreme Court and Judges of the Circuit Courts, eligible to retire 

with compensation, may instead of resigning elect to retire, in which case they 

shall be qualified to continue to perform all of the functions of their respective 
offices when called upon by the Chief Justice, if it be a Supreme Court Justice, 

or by the Senior Circuit Judge of his Circuit Court.” 

Such retirements are in the technical sense and not in the general sense of a complete 
withdrawal. 

The right to retire under Section 49 is limited to those entitled to resign and continue 
to receive compensation. The encumbent of the class may resign and thereby withdraw 
and cast off his judicial status; or he may retire in the technical sense and retain tenure 
and be available for service as provided by the Constitution, and as likewise provided 
by the Federal law relative to Federal Court Judges. 

In the non-technical sense, according to the dictionary, to retire from office is defined 
in the dictionary as “to withdraw from office.” The proposed amendment has not 
carried forward Section 49 of Article V of the constitution providing for the continuance 
of tenure of office of those Justices and Circuit Judges who because of length of service 
may “retire” and serve instead of resigning from regular active service. The proposed 
amendment specifies that the terms of Justices and Circuit Judges shall be six years and 
does not provide for extended tenure in any instance. 

Doubtless the drafters of the Amendment originally contemplated a category of 
Justices and Circuit Judges similar to the Federal system and that provided by section 
49 but such category is not provided for in the proposed amendment and all tenure 
of office of such justices and judges is by the Resolution limited, without qualification, 
to six years. 

Who is a “retired” Justice or Judge under the proposed draft? Is he anyone who 
previously held the office of Justice or Judge? Without other provisions, the only 
means by which an officer can retire from office is to resign, to be defeated for re-election 
or not to seek re-election. All who once held office and no longer hold office are, in 
a general sense, retired, whether his withdrawal was voluntary or involuntary. 

Paragraph 17(a) provides for involuntary retirement, for disability. This is the only 
provision of the proposed draft providing for retirement. Is it only these judges who 
have been compulsorily retired that the chief justice may assign for service in another 
court? Or may amy ex-justice or ex-judge be assigned by the Chief Justice for judicial 
service? 

Section 17(a) provides: 

“All justices and judges shall automatically retire at age 70,” and Section 

26(13) provides: 
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“The provisions for automatic retirement in section 17 of this Article does 
not apply to any person now holding office.” 

Does 17(a) and 26(13) require that any Justice or Judge, not now holding office, 
shall then and there resign upon obtaining 70 years of age. It fixes policy for future 
incumbents and another policy of those “now holding office.” 

Emoluments. As to Justices and Circuit judges retiring or resigning before or after 
July Ist, 1957, and the application of the proposed Constitutional provisions together 
with the statutory law, they threaten nothing as to emoluments, but the availabilicy 
for public service of retired justices or judges will be in serious doubt; or else the use 
of retired justices and judges is over-extended to all ex-judges and ex-justices. Those 
receiving retirement compensation are prohibited by an act of the Legislature to practice 


law. 


Proposal for Retirement and Service after Retirement of Circuit Judges and Suprenie 
Court Justices. 


In order to retain the provisions of Section 49 of Article V of the present constitution 
(covered by par (a) following) and to limit its application, in view of the retirement 
legislation of 1955, and to authorize the Legislature to enact laws that might provide 
additional Justices and Circuit Judges by inducing others to retire and continue to serve 
as the Legislature may provide by law; and to provide a means which would tend to 
avoid the necessity for the creation of additional appellate courts the following Con- 
stitutional provision is proposed: 

Section —. Retired Justices and Judges. 

(a) Eligibility. Justices of the Supreme Court and Circuit Judges eligible to 
retire with compensation, and who have served as a justice or circuit judge, 
either or both, for an aggregate of more than twelve years, may instead of 
resigning elect to retire, in which case they shall continue to be qualified to 
perform all of the functions of their respective offices when called upon by the 
Chief Justice, or by the chief administrative officer of the court of which he is 
a retired judge. They shall severally be entitled to receive the same retirement 
compensation as if they had resigned. Upon any call or assignment such retired 
justices and judges shall have the same jurisdiction and power as other judges 
of the courts to which they are called or assigned. No such retired justice or 
judge shall be required to perform duties without his consent. Any such justice 
or judge who has heretofore retired with extended tenure or who, after resig- 
nation, has heretofore qualified for service by filing a certificate of his willingness 
to serve, shall be within the terms hereof. 

(b) Retirement by Operation of Law. Any active Justice of the Supreme 
Court, eligible to retire at full pay, shall thereafter hold office as a Justice during 
good behavior, shall be of a retired status, shall receive the same compensation 
as other active Justices, and shall, with his consent, serve as the Court may request. 

(c) Retirement by Operation of Law. The Legislature may provide for the 
retirement of law by operation of Justices and Circuit Judges of seventy years 
of age or more who have served in either or both such capacities for more than 
fifteen years, when such judge shall be entitled to receive, pursuant to law, as re- 
tirement compensation, or otherwise, amounts not less than three-fourths of the 
amounts allowed an active incumbent of such office from time to time; and the 
tenure of office of any such retired judge shall extend during retirement and shall 
with his consent serve as the Court may request or as the law may provide. 

(d) Vacancy Upon Retirement or Extended Tenure by Operation of Law. 
Upon an active Justice or Circuit Judge obtaining a retired status, as herein pro- 
vided with extended tenure, voluntarily or by operation of law, his former 
office shall thereupon become vacant, and in the event of his death resignation 


or removal by reason of conviction on impeachment the office shall not otherwise 
be filled. 


The foregoing provisions would give no incumbent any additional compensation. 
It will give no one any pecuniary advantage over what he would otherwise have. It would 
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enable some incumbents to i1eture and serve, thereby make it possible for expansion of 
the number of judges of such courts, if and as the Legislature should so provide by law. 


REMEDY: WITHOUT MORE COURTS, AND AT ONE-THIRD COSTS 


Since the prime purpose of the proposed amendment is to relieve the ”bottle-neck” 
condition existing in the Supreme Court, it might be that this may be accomplished by 
other means which would not be so costly, without creating more courts, without pro- 
voking questions of jurisdiction and without provoking appeals by inept constitutional 
provisions; and would leave the jurisdiction of the Supreme Court as it is now. 

Suggestion 1. Since the propriety of three Judges for appellate review has been 
so well accepted by the Council, and the House and the Senate and the Board of Gov- 
ernors of the State Bar, would it not be better for the litigants and tax-payers to provide 
for three Supreme Justices to function as it is proposed that three Judges of the three 
proposed Courts of Appeals shall function. To do so would not require so many justices 
on a case and the case-load per justice would be reduced as is attempted by the amendment. 

That the adoption of the foregoing suggestion would tend greatly to relieve the 
“bottle-neck” condition seems evident. Whether it would result in sufficient time saving 
to permit the court to sit nearer the source is problematical but even this may be ac- 
complished and made certain to a high degree; and at a cost of about one-third of the 
plan proposed as per suggestion 2. 

Suggestion 2. Add three justices to the Supreme Court to constitute a Division 
and station the three at a place reasonably accessible to the points of origin of the appeals. 
Of course as a matter of law a Division need not always sit where stationed. Whether 
a division shall sit at a place other than where stationed would depend on the case load, 
accommodations, etc., which is a detail that may be worked as the circumstances may 
permit and require. 

Location of Station. Of the 1058 cases reviewed by the Supreme Court in 1954, 
72% originated in an area consisting of Orange County (Orlando), and the counties 
south and west of Orlando; 52° originating in the counties of Palm Beach, Broward, 
Dade and Monroe. To station the additional Division in Miami or Orlando would 
temporarily solve the “bottle neck” and would place the Supreme Court nearer the 
points of origin; and when conditions require, other Divisions may be established at 
other stations or additional Justices may be added to the same station. Furthermore, 
Tallahassee Divisions as well as the new Division could periodically sit at such other 
places as the circumstances might require or permit. 

The foregoing suggestions 1 and 2 would be accomplished by a provision as follows: 

Section —. Supreme Court. 
(a) Number of Justices. The Supreme Court shall consist of ten Justices, 
all elected for a term of six years as other state officers are elected. 
(b) Division Stationed in (Dade) (Orange) County. With such exceptions 
and under such regulations as may be provided or authorized by law, the three 
justices hereby added shall constitute a division of the Court and shall be sta- 
tioned in (Dade) (Orange) County; and the Legislature shall provide adequate 
and appropriate accommodations. 
(c) Exercise of Jurisdiction. The Supreme Court may exercise its powers 

and jurisdiction as a court by a majority of a quorum, or by a majority of a 

division of not more than three members, except as herein otherwise provided. 

(d) Quorum. A quorum of the Court shall consist of not less than four nor 

more than seven members. 

(e) Division. No division shall determine a case (1) involving capital pun- 
ishment, or (2) involving the validity of a Federal or State statute, rule, or regu- 
lation directly brought into question upon appeal or by petition for certiorari 
as repugnant to the Federal or State Constitution. 
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Requests Indicate National 
Interest in Florida’s Council 


The following out-of-state persons and 
organizations have specifically requested 
copies of the first and second annual re- 
ports of the Judicial Council for study in 
other jurisdictions. 

The list does not include the scores of 
groups receiving such material under ex- 
change agreements with The Florida Bar 
or the Supreme Court Library. 

Alabama 
Legislative & Reference Analyst, State 
Capitol 
California 
University of California, Los Angeles 
School of Law, University of California, 
Berkeley 

Bureau of Pubilc Administration, Univer- 

sity of California, Berkeley 

University of California, Bureau of Public 

Administration, Los Angeles 

Stanford University School of Law 

Stanford University 

Los Angeles County Law Library 
Georgia 

University of Georgia 
Illinois 

American Bar Foundation, American Bar 

Center 

Northwestern University School of Law 
Indiana 

Indiana University School of Law 

Indiana State Library 
Kentucky 

Hon. James B. Milliken, Justice, Court of 

Appeals 
University of Kentucky 
Director, Legislative Research Commis- 
sion, State Capitol 
Louisiana 

Supreme Court of Louisiana, Judicial Ad- 

ministrator 

Managing Director, Metropoiltan Crime 

Commission 
Massachusetts 
Harvard University Law Library 
Mrs. Myrtle Moody, Acquisitions Dept., 
Harvard Law School Library, Cam- 
bridge. (Note: Also requested Drafts 
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of all work done by the Judicial Coun- 
cil from beginning.) 
Social Law Library 
Michigan 
Hon. Ira W. Jayne, Judge, Third Judicial 
Circuit, Detroit 
Mrs. Maxine Boord Virtue, 420 Hutchins 
Hall, Ann Arbor 
Minnesota 
University of Minnesota Law Library 
New Hampshire 
S. Rae Laraba, Secretary, Judicial Council 
New Jersey 
Hon. Arthur T. Vanderbilt, Chief Justice 
Supreme Court of N. J. 
W. W. Price, Legislative Research Libra- 
rian 
New York 
Mrs. Fannie J. Klein, Librarian, Institu- 
tion of Judicial Administration 
Mrs. Meira G. Pimsleur, Acquisitions 
Dept. Law Library, Columbia Univer- 
sity 
Columbia University Law Library 
The University of the State of New York 
North Dakota 
North Dakota State Law Library 
North Carolina 
North Carolina Institute of Government, 
The University of North Carolina 
Duke University Law Librarian 
Ohio 
Ohio State University, College of Law 
Pennsylvania 
Biddle Law Library, University of Penn- 
sylvania 
The Free Library of Philadelphia, Dept. 
of Public Documents 
Dr. J. J. Flannery 
Washington 
University of Washington Law Library 
Hon. Matthew W. Hill, The Supreme 
Court 
Wisconsin 
University of Wisconsin Law School 
District of Columbia 
Library of Congress 
Librarian, U. S. Department of Justice 
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New Bcord Created and Appointed Under It 


New Court Rule 
Regulates Admissions 


Law as a profession in Florida took a 
major step forward with adoption of 
new admissions rules by the Supreme Court 
recently. The Court acted under powers 
clarified by the Legislative Committee of 
The Florida Bar at the last session. 

Under Florida’s Integration Rule theory, 
the courts and the law schools, like the 
practicing lawyers, have a functional part 
in the program of the profession. Expan- 
sion of this concept to include the vital 
preliminary—admissions—is a major triumph 
for our Committee on Legal Education and 
Admissions to the Bar, working in coopera- 
tion with the Supreme Court, the state law 
schools, and national authorities. From its 
beginnings, the new program has received 
strong support from all segments of the 
profession. 

With control of its ranks returned to the 
profession itself, the Court moved swiftly to 
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appoint a new Board under Article 1, Sec- 
tion 3 of the new rules. Acting under 
powers delegated to it by the Court, the 
new Board is now operating under revised 
regulations and procedures. 

Shown above at the second meeting of 
the new Board of Bar Examiners are, left 
to right, member Wilson Sanders of Or- 
lando, member William S. Fielding of St. 
Petersburg, office manager Mrs. S. C. Conk- 
lin, Chairman Olin E. Watts of Jacksonville, 
office secretary Miss Jean Driggers, Supreme 
Court Clerk and Board Consultant Guyte 
P. McCord, member Samuel J. Kanner of 
Miami, and Board Executive Secretary 
James B. Tippin. Not shown is member 
John T. Wigginton of Tallahassee, a past 
president of The Florida Bar. 

The new rules are printed on the fol- 


lowing pages: 


175 


an 
ak 
> 


RULES of the SUPREME COURT of FLORIDA 


Relating to 
Admissions to The Florida Bar 


ARTICLE | 
FLORIDA BOARD OF BAR EXAMINERS 


Section 1. The admission of attorneys to the practice of the profession of law is a 
judicial function. 

Section 2. There is hereby created a Florida Board of Bar Examiners consisting of 
five members of The Florida Bar. The appointments shall be effective November 1, 
1955, for terms as follows: one for one year, one for two years, one for three years, 
one for four years and one for five years. As these terms expire all appointments shall 
be for five years, but any vacancy occurring during any term shall be filled by an 
appointment for the unexpired portion thereof. 

Section 3. The Board of Governors of The Florida Bar shall submit to the Court 
not less than thirty days prior to November 1, 1955, and thereafter no less than thirty 
days prior to the expiration of any term, and in case of a vacancy within thirty days 
thereafter, its recommendations with respect to appointees. Such group of recommended 
appointees shall be thrice the number to be appointed. 

Section 4. The Court shall designate a chairman and the Board shall designate a 
vice-chairman. 

Section 5. The members shall serve without compensation but shall be reimbursed 
for reasonable traveling and subsistence expenses incurred in the performance of their 
services for the Board. 

Section 6. The offices of the Board shall be maintained in the Supreme Court Build- 
ing in Tallahassee, Florida. 

Section 7. Meetings of the Board may be held at such places and times in the State 
of Florida as may be fixed from time to time by the Board. 

Section 8. The Board shall make such disbursements as are required to pay the 
necessary expenses of the Board. Annually it shall prepare a budget and submit the 
same to the Court for its approval. It shall cause proper books of account to be kept, 
and shall have an annual audit made by the State Auditing Department or a certified 
public accountant. Such annual audit shall be filed with the Clerk of the Court and a 
copy shall be furnished the Board of Governors of The Florida Bar. 


ARTICLE II 


GENERAL POWERS OF THE BOARD 


Section 9. The Board shall employ an Executive Secretary and such other assistants 
and clerks as it may deem necessary. It shall provide for the compensation of such 
employees and shall pay all other expenses. The Executive Secretary shall furnish bond 
as may be directed by the Board. 

Section 10. The Board shall prepare and conduct written examinations at such 
places and times in the State of Florida and in such subjects as it may from time to time 
prescribe and it shall recommend qualified candidates to the Court for admission. 

Section 11. The Board shall make public the topics upon which applicants will be 
examined and also make such suggestions for the information and guidance of students 
as will tend to promote their studies. 

Section 12. The Board shall conduct an investigation and otherwise inquire into 


176 THE FLORIDA BAR JOURNAL 


: 
‘ 
5 
: 
3 


and determine the character, fitness and general qualifications of every candidate for 
admission. In every such investigation and inquiry the Board may obtain such informa- 
tion as bears upon the character, fitness and general qualifications of the candidate and 
take and hear testimony, administer oaths and affirmations, and compel, by subpoena, 
the attendance of witnesses and the production of books, papers and documents. Any 
member of the Board may administer such oaths and affirmations. Such investigations 
and inquiries shall be informal, but they shall be thorough, with the object of ascer- 
taining the truth. Technical rules of evidence need not be observed. Since the practice 
of law is a privilege the candidate at all times shall carry the burden of establishing his 
eligibility. 

Section 13. Whenever any person subpoenaed to appear and give testimony or to 
produce books, papers, or documents refuses to appear or testify before the Board, or 
any committee thereof, or to answer any question, or to produce such books, papers, or 
documents he shall be in contempt of the Court. The Board shall report the fact that a 
person under subpoena is in contempt of the Court for such proceedings against such 
person as the Court may deem advisable. 

Section 14. The Board may resolve that committees on character, fitness and general 
qualifications should be appointed in some or all of the counties or judicial circuits in 
the State of Florida. Should it so resolve, the Board of Governors of The Florida Bar 
shall submit to the Board from time to time and as requested by the Board a group 
of recommended appointees. The group shall consist of thrice the number to be appointed. 
The Board shall, subject to the approval of the Court, select the appointees from this 
group. Such committees shall be known as “Character and Fitness Committees” and shall 
be advisory to the Board and in the performance of their advisory duties they shall 
have such powers as the Court shall fix. 

Section 15. Subject to the approval of the Court, the Board may provide for 
registration and inquiry into the character and fitness of students at the time they 
begin law study or while they are pursuing their law studies. 

Section 16. Subject to the approval of the Court, the Board may adopt rules and 
regulations not inconsistent with these rules. 

Section 17. The Board is empowered to appoint such committees from its mem- 
bership as are deemed necessary and desirable in the administration of its functions. 


ARTICLE Ill 


APPLICANTS 
Section 18. Subject to the approval of the Court, the Board may classify applicants 
and law students and fix the fees, charges and expenses which shall be borne by them. 
Section 19. Each applicant must be a citizen of the United States and over the 
age of twenty-one years. 


ARTICLE IV 


EDUCATIONAL, CHARACTER AND FITNESS REQUIREMENTS 

Section 20. No person shall be admitted to the bar examination unless he first 
produces satisfactory evidence to the Board that he is of good moral character, that he 
has an adequate knowledge of the standards and ideals of the profession and is other- 
wise a fit person to take the oath and perform the obligations and responsibilities of an 
attorney. 

Sone 21. If the candidate shall be dissatisfied with the Board’s recommendation 
about his character or fitness, the Executive Secretary shall place the file and other 
available information with the Supreme Court, and such Justice or Justices thereof as 
shall be designated by the Chief Justice shall interview and hear such candidate and 
make such inquiry of the Board and others as shall be necessary to a decision as to 
whether such candidate meets the character and fitness requirements. The Justice or 
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Justices so designated shall make a recommendation to the Court and the final action 
of the Court shall be duly entered in the minutes thereof. 

Section 22. Every applicant is also required: 

(a) To furnish the Board satisfactory evidence that the applicant has completed 
at least two years’ in-residence college work, or its equivalent, such college work to 
consist as a minimum of one-half the work acceptable for an academic bachelor’s degree, 
granted on the basis of a four-year period of study in a college or university on the 
approved list of colleges and universities of the American Association of Colleges ind 
Universities. 

(b) To furnish the Board satisfactory evidence of graduation from a full-time 
accredited law school at a time when, or in the same calendar year in which such school 
was so accredited. The term “accredited law school” has reference to any law school 
approved or provisionally approved by the American Bar Association or which is a 
member of the Association of American Law Schools. 

(c) Attorneys who were in good standing in other states of the United States of 
America prior to their residence in Florida as required herein, may, notwithstanding 
the provisions of paragraph (a) and (b) hereof, be permitted to take the bar examina- 
tion to be admitted to practice law in Florida (1) upon furnishing similar requirements 
as to fitness as are required of other candidates to take the examination; (2) upon pro- 
ducing such evidence as the Board may require, that such applicant was in the practice 
of law for at least ten years immediately preceding the beginning of his residence in 
Florida, that he was in good standing at the bar of the state from which he came; and 
(3) the Board may require an abstract showing the scope and character of the applicant's 
previous experience and practice at the Bar, his academic and legal training and his 
cultural background. If a thorough consideration of this abstract shows that the appli- 
cant is a lawyer of high character and ability, that his professional conduct has been 
above reproach, and that his academic and legal scholarship conform to approved standards 
and sum up to the equivalent of that required of other candidates for admission to the 
examination, the Board may in its discretion admit him to the examination. In evaluating 
academic and legal scholarship, the Board is clothed with a broad discretion and as basis 
for credit may take into consideration high school attendance, college attendance, law 
school attendance, night school attendance, study under a preceptor, study in a law office, 
lecture courses, independent study and research or any other method of study that it 


deems worthy of credit. The applicant’s experience as a practitioner may also be con- 
sidered in this connection. 


ARTICLE V 


CERTIFICATION TO THE SUPREME COURT AND 
ADMISSION TO THE FLORIDA BAR 


Section 23. Every candidate who has complied with the requirements of the ap- 
plicable rules for admission to practice the profession of law shall be recommended 
by the Florida Board of Bar Examiners to the Supreme Court of Florida for admission 
to The Florida Bar. If the Court is satisfied as to the qualifications of the candidate 
so recommended, an order of admission shall be made and entered in the Minutes of the 
Court, and it shall designate a time when all candidates who wish to do so may take 
the oath which shall be administered by the Chief Justice of the Court or a Justice 
thereof before the Court in formal session. Any candidate who is unable to attend such 
formal session and there take his oath may take the same before any Circuit Judge of 
this State or, if the same be taken beyond the limits of the State of Florida, before an 
appropriate officer to be designated by special order of the Chief Justice of this Court. 
No certificate of admission to practice shall be issued until the oath of such candidate 
has been filed in the office of the Clerk of the Supreme Court. The Clerk shall maintain 
a permanent register of all persons so admitted. 


178 THE FLORIDA BAR JOURNAL 


{ 
4 
eter 
8 


Make Your Plans Now 


to attend the 


ANNUAL CONVENTION 


of 


THE FLORIDA BAR 


at 


| Hollywood Beach, Florida 


May 10, 11 and 12, 1956 


Headquarters Hotel: Hollywood Beach Hotel 
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A unique institution, the Louisiana State Law 
Institute, has paved the way for major re- 
forms, drafted new codes, statutes, revisions 


Reform of the Law 


This address to the State Bar of Texas 
is re-printed from the Texas Bar Journal, 
with permission, at the suggestion of Horn- 
er C. Fisher, Chairman of the Committee 
on Continuing Law Reform, so that the 
lawyers of Florida may be informed of 
this important development in our sister 
state of Louisiana. Consideration of a 
similar institute in our state is particularly 
timely in this special issue of The Florida 
Bar Journal, reflecting as it does our gen- 
eral concern with self-improvement. In 
Florida, the article is also particularly time- 
ly in view of the creation last month of 
The Florida Bar Foundation. 


AM EXTREMELY pleased to come to the 
dynamic state of Texas to talk about the 
Louisiana State Law Institute. 

Louisiana and Texas, of course, have 
been neighbors. But, beyond being neigh- 
bors, we have a rather close kinship in 
our legal heritage. 

Upon entering statehood, Louisiana re- 
tained its civil law and Texas followed the 
broad highway of the common law, but 
there are many connecting paths to unite 
us for in such broad subjects as commer- 
cial law, criminal law, administrative law, 
Louisiana and Texas both follow the com- 
mon law. 


Vestigial reminders 

In Texas you have retained vestigial re- 
minders of your civil law inheritance which 
have been so potent that Louisiana was 
able to join with Texas and successfully 


by John H. Tucker, Jr. 


defend the principles of the community 
property system against the fiscal might 
of the United States. 

In fact, the victory inured to the benefit 
of the 39 non-community property states 
so that they now get the benefits, by the 
provisions of the Revenue Act, to which 
the citizens of Louisiana and Texas are 
entitled as a matter of right under their 
own laws. 


First community 

We all should give thanks to the bar- 
barian who brought his wife to the battle- 
field and consequently shared with her the 
spoils of war, and thereby, in the misty 
dawn of legal history, gave rise to the 
custom upon which the community prop- 
erty system is based. 

There is a larger identity of interest, 
however, between the Bars of our two 
states in the large problems of law re- 
vision and law reform which confront us, 
and Louisiana lawyers, no less than Texas 
lawyers, have the heavy responsibility of 
leadership in seeking the solution for them. 

These problems are not peculiar to either 
the common law or the civil law, for the 
law is sluggish in responding to changes 
in social, poiltical and economic thought. 
The tempo of the development and ex- 
pansion of law is not necessarily synchro- 
nized with the progress of civilization and 
culture. Inequities and inadequacies in- 
evitably develop in the law, and some ef- 
fective process is necessary to make law 
more readily responsive to the progress 
of civilized society. 
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John H. Tucker. Jr.. is President of the Louisiana State 


Law Institute. 


Common low 

Texas common law, in that respect, is 
no different than Louisiana civil law, for 
the common law is no more readily re- 
sponsive to social and political changes 
than the civil law. Whether the law be 


written in the statutes or comprised in 
the decisions, the problems of revision and 
reform are largely the same. 

In our time there have been great changes 
which have greatly effected the expansion 


and the development of our law. 

These conditions have contributed to 
bring about a massive expansion in the 
body of our law, which in turn has brought 
about changes which have made the prob- 
lems of law revision and law reform large 
and continuing. 

This wide expansion of the law has re- 
sulted in the specialization of the Bar. 
In not much more than a generation, broad 
fields of law have arisen entirely separate 
and distinct from the general law, which, 
for want of a better word, may be called 
the “lawyer’s law” as distinguished from 
the political and social law which has 
resulted from these conditions. 


Labor laws 

For example: The industrialization and 
the machine age have resulted in the great 
field of labor law, which well might be 
labeled political. 

The increase in population, the develop- 
ment and inventions of our time, which 
cannot be produced by any one, but should 
be shared by all, have led to the develop- 
ment of the field of administrative law, ex- 
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amples of which are the Federal Commu- 
nications Commission for control over the 
allocation and regulation of licenses for 
radio and television and the use of the tele- 
gram and telephone, the Interstate Com- 
merce Commission, and the State Public 
Utilities Commission. 

The prolongation of the allotted span 
of life, the increase in number of those 
beyond the productive period and the en- 
lightened sense of social responsibility 
have led to the adoption of social security 
laws, which have had their own _partic- 
ular impact upon the field of general law. 
Specialized law 

And finally, the dreadful cost of war 
and the tremendous cost of maintaining 
an adequate national defense in addition 
to the cost of social legislation, have led 
to the expansion of the subjects, means 
and the rates of taxation into a great field 
of specialized law which, within itself, has 
produced several classes of specialist. 

The growth of these specialized fields of 
political and social law has had its impact 
on the lawyer’s law. These specialized 
fields of law have brought about changes 
in the general law, which must be accom- 
modated to them, often to prevent or miti- 
gate the severe effects of this public and 
social legislation. 

Low suffers 

In this age of specialization, the interest 
of the lawyer tends to become focused on 
his specialty, and the law generally suffers. 
Not many outstanding lawyers now prac- 
tice criminal law. The age of specializa- 
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tion may finally result in the great diminu- 
tion in the number of general practition- 
ers, and so it is that the problem of revi- 
sion and reform in the general law, gen- 
erated by the expansion of political and 
social special legislation, may in time suf- 
fer because the Bar has become too special- 
ized to properly cope with them. We may 
find that the Gresham’s law of economics 
is operative in the field of law and in our 
own particular profession. 


One other factor contributing largely 
to the problem of law revision and law 
reform is the mass of the common law. By 
that is meant the astronomical accumula- 
tion of legal literature and _ precedents 
which is forcing consideration of the prob- 
lem in terms of codification at common 
law, as well as in the civil law. 


We can see the effect in many tendencies 
to codification in the United States. They 
are: 

1. We have adopted a system of uniform 
laws, some of which deal with common law 
subjects, nearly all of which deal with 
instrumentalities of commerce in order to 
facilitate interstate transactions. 
Manifestation 

The latest manifestation of this tend- 
ency is the Uniform Commercial Code pre- 
pared by the American -Law Institute and 
the Commissioners on Uniform Laws. This 
uniform code may be too broad in its scope 
and it is meeting with resistance in some 
localities, and in some of those largely 
affected by its provisions. 

2. The American Law Institute has com- 
piled a restatement of the common law and 
is now in the process of revising some 
of its subjects. It is, of course, not author- 
itative since it does not have legislative 
sanction. 


3. Model codes have been prepared on 
some subjects and particular states have 
adopted some of them. Among these are 
the Model Probate Code prepared at the 
University of Michigan. Texas has re- 
cently adopted its own Probate Code. The 
American Law Institute prepared a Model 
Code of Criminal Procedure and is now 
working op a Model Criminal Code. 
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Careful study 


These Model Codes point out the prob- 
lems and they suggest solutions, but rey 
need most careful study for adaptation by 
the individual states. 


It could hardly be imagined that any 
state would set about codifying its common 
law even though the restatements of the 
American Law Institute were available as 
starting point for that purpose. It is as- 
sumed that the process of fragmentary 
codification exemplified by codes on par- 
ticular subjects, such as the Probate Code, 
will be continued probably at an acceler- 
ated pace. . 

In any event, codification in common law 
states will present certain definite prob- 
lems. 

1. The problem of scope. That is, will 
the Code, whatever the subject, be de- 
signed to cover the whole field? One of the 
difficulties with common law codification 
in the past has been the failure to consider 
the whole of the subject. 


2. The problem of objective. That is, to 
state general principles of law to be ap- 
plied by deduction to specific instances. 

3. The problem of interpretation. Some- 
one has said that in England, the pedigree 
of a precedent is sought, whereas in France 
the search is for its reason. The civil law 
jurisdiction’s general principles of law are 
applied by deduction to newly-arisen facts. 
In the unprovided-for case, the civilian 
applies these general principles of analogy. 


Two analogies 


For example, in Louisiana, the whole 
structure of its mineral law rests upon two 
analogies: First, the sale or reservation 
of mineral rights, apart from the land, is 
considered to create a real right in the 
nature of a predial servitude, and, second, 
the law respecting the provisions of the 
Civil Code relating to the letting of land, 
is applied to the oil and gas mineral lease. 
In common law jurisdictions, the tech- 
nique of analogy is not uncommon in the 
extension of jurisprudence, but it is not 
used in the interpretation and construc- 
tion of statutes. As this process of codifi- 
cation progresses, these civilian techniques 
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of interpretation should receive a great 
deal of attention. 


4. Special problems. Illustrative of this 
large problem of law revision may be 
pointed out the great need for a consid- 
eration of the restatement and the im- 
provement of the criminal law. In the light 
of the development of modern medical 
science, the rule in McNaughton’s case, as 
a test of criminal responsibility, should no 
longer be accepted at face value. 


Artificiality 

The artificiality of some of the distinc- 
tions in the substantive criminal law and 
the complexity of criminal procedure cry 
for revision and reform. 


The development of administrative law 
and the important weight given by the 
courts to the findings of administrative 
agencies, require the consideration of the 
adoption of the Code of Administrative 
Procedure, such as this association has 
prepared but has not yet been adopted by 
the Texas Legislature. 


5. Means of solution. The attack on these 
problems must be made in the legislature. 
The courts, even within the field of un- 
written law, have been unable to cope with 
such broad subject. They cannot and they 
should not be given the task of revising 
or reforming the law. That is the function 
of the legislature. 


The process necessary for sound and 
comprehensive legislation requires these 
things: (a) Careful preparation, based on 
adequate research; (b) preliminary, but 
thorough discussion so that theory may 
be tested on the touchstone of practicality; 
(c) adequate presentation to the legislature 
so that the provisions of the proposed law 
may be readily understood. 


Inadequate organization 

It is submitted that the modern state 
legislature, as it now exists, is not ade- 
quately organized for these purposes: First, 
the time available for the legislature, either 
constitutionally or for particular considera- 
tion, is all too short; second, the modern 
legislature does not have the adequate staff 
for research and preparation, nor does it 
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have the machinery for preliminary consid- 
eration. 


In Louisiana, attention was given to this 
problem more than twenty years ago, re- 
sulting in a movement started at Louisiana 
State University in 1933 to organize some 
sort of an institution which would attempt 
to promote a scholarly interest in the law, 
and provide for research, preparation and 
preliminary discussion of the legislation in 
the field of the general law of the state. 


Effort delayed 


The effect of the depression caused that 
effort to be delayed until the spring of 
1938, when the board of supervisors of 
the University, by appropriate resolutions, 
created the Louisiana State Law Institute. 

A short time afterwards the legislature 
granted it a statutory charter and it is 
now, by that charter, an official, advisory 
law revision commission, law reform agency 
and legal research agency of the state. The 
charter declares its purposes to be the pro- 
motion and simplification of the law of 
Louisiana and its better adaptation to social 
needs, to secure the better administration 
of justice, and to carry on scholarly legal 
research and scientific legal work. 


Its organization reflects the philosophy 
upon which it is based. It was felt that the 
Council, which is the supreme authority 
of the Institute and is self-elective, must 
be representative of all branches of the 
state government. Therefore, it provides 
that the attorney general and the execu- 
tive counsel to the governor and a rep- 
resentative from each class of our courts 
and of the federal court shall be ex-officio 
members. 


Legislature represented 

The legislature is represented by the 
chairman of the three judicial committees 
in the House and the three corresponding 
committees of the Senate. 

It has always been felt in the Council 
that its membership should be representa- 
tive of the Bar of the whole state. There 
are nineteen elected members from the 
Bar, who are chosen so as to represent all 
parts of the state and communities of all 
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sizes. The organized Bar is represented by 
the president of the State Bar Association, 
all Louisiana members of the House of 
Delegates and the Board of Governors of 
the American Bar Association, and by the 
Louisiana members of the Council of the 
American Law Institute. 

The Junior Bar of the State is not rep- 
resented on the Council but by the by-laws 
two members of the Junior Bar are des- 
ignated each year to meet with the Coun- 
cil, with the privilege of voting. 

Finally, the three law schools of the 
state are represented by their deans, who 
serve ex-officio, and three members each 
from their faculties. 


The membership of the Institute is lim- 
ited to 275 members, elected by the Coun- 
cil, with all judges of the courts ex-officio 
members and all members of the legisla- 
ture who are lawyers, ex-officio members. 

The Institute is financed by the state, 
which has always appropriated sufficient 
money for its purposes. 

The method of operation is modeled to 
a considerable extent after that of the 
American Law Institute. The work of 
preparation and of research is done by re- 
porters selected from the faculties of the 
law schools, who are supplied with re- 
search assistants. 


Unselfish work 

I may say that without the full support 
of the law schools and the unselfish and 
patriotic work of the professors, the 
Louisiana State Law Institute could not 
have accomplished its purpose. The civil 
law is traditionally university law, for the 
expansion of the Justinian restatement of 
the Roman law began with the study at the 
University of Bologna in the twelfth cen- 
tury. Your common law has been devel- 
oped in the same manner. Just think of 
the debt the law of the United States owes 
to such as Pound and Williston and Beal 
and Wigmore, to name only a few. 

In this age of specialization and the ac- 
celerated tempo of modern life, no lawyer 
can have the time, and few the inclination, 
to maintain the panoramic view of any 
subject of law necessary to the proper 
preparation of comprehensive legislation. 
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Preliminary draft 

These reporters prepare a_ preliminary 
draft which is submitted to a special con- 
mittee of advisors, selected because of 
their particular knowledge of the subject. 
After this preliminary draft has been sett\cd 
by meetings with the advisors, the amended 
draft, which we call a “projet” in Lowsi- 
ana, is presented to the Council for dis- 
cussion. 

This projet with historical notes and cor- 
ments, reflects the research and philosophy 
upon which each article of the proposed 
law is based. After discussion in the 
Council, the projet is printed and dis- 
tributed and discussed at the annual meet- 
ing of the Law Institute held in conjunc- 
tion with the meeting of the Bar Asso- 
ciation. 

When it is finally settled, the projet is 
is submitted to the Legislature, where the 
Institute will explain but never politic or 
lobby for the adoption of its proposals. 

If you should consider the formation of 
any similar organization, you will want 
to know what the Louisiana State Law 
Institute, with its organization, has been 
able to accomplish since it was organized 
in 1938. Here is the record: 


In 1940, we completed the preparation 
of a Compiled Edition of our Civil Codes, 
of which we have had three, those of 1808, 
1825 and 1870. This work was designed so 
as to give the present text of each article 
of our Civil Code, that of 1870, all amend- 
ments since it has been adopted, the text 
of the preceding two Codes in both the 
French, in which they were written, and 
English translation, together with the cor- 
responding articles, in both French and 
English, of the Code Napoleon from which 
they were derived. 


Text distributed 

The purpose of this work was to place 
in the hands of every lawyer in the state, 
the text of the Code from the beginning 
so that the jurisprudence could be clearly 
understood in the light of the text upon 
which it is based. This work was distrib- 
uted by the state to every lawyer in the 
state, without cost. 
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In 1942, we adopted a criminal code, 
or a Code of Substantive Criminal Law, 
probably the first such code adopted in 
this country. Our criminal law has always 
been common law, but it has always been 
statutory beginning with the Crimes Act 
of 1805, prepared by Edward Livingston. 
The accumulations of nearly a century and 
a half of legislation were reduced to 142 
articles and much of the artificial texts of 
a by-gone day were obliterated. 


In 1948, the Legislature adopted a com- 
prehensive Non-Profit Corporation Act, 
prepared by the Institute. In 1950, the 
Legisalture adopted a complete Revision of 
our Statutes, prepared by the Institute, 
which became the Revised Statutes of 1950. 

Our statutes had not been revised since 
1870, and we had an incrustation of un- 
organized legislation which made the as- 
certainment of the law extremely difficult. 
All of this was organized into the Revised 
Statutes, in the nature of a Code, and the 
Revised Statutes were adopted as such by 
the Legislature, and all of the legislation 
of eighty years, with very few exceptions, 
was specifically repealed. 

At the same time, the legislature made 
provision for the Law Institute to prepare 
a continuous revision at the end of each 
legislature, integrating into the Revised 
Statutes all laws of a general nature, cer- 
tifying the result to the Secretary of State, 
who publishes them as prima facie law. 


Instruction given 

Concurrently with the preparation of the 
the Revised Statutes, the Institute was in- 
structed by the legislature to prepare the 
draft or project for a new constitution of 
Louisiana. The Institute had not sought 
this project because it felt that the prep- 
aration of a constitution is necessarily the 
work of a political scientist rather than of 
lawyers. 

However, the Institute organized for the 
task and in 1950 published the projet 
which is about one-sixth or less in volume 
of the present constitution, by far the 
longest and the most chaotic basic law of 
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any state. At the same time the Institute 
prepared accompanying notes and studies, 
the publication of which was completed in 
five volumes this year. 


Thorough study 

Michigan Governmental Studies, pub- 
lished by the University of Michigan in 
1954, referred to this work as “one of the 
most thorough and painstaking studies of 
any state constitution. The direct manner 
in which this formidable task was accom- 
plished by the Law Institute commends 
this technique as a useful device for pre- 
paring the way for major constitutional 
reform in those states which have avail- 
able such an agency.” 


The Institute is now nearing comple- 
tion of a Revision of the Code of Practice, 
which had not been substantially changed 
since it was adopted in 1825, although 
there had developed a great quantity of 
procedural matter in the general statutes. 
This Code of Practice will likewise contain 
the provision for probate procedure, and 
is so organized that in matters of plead- 
ing and practice all of the law will be con- 
tained in one book. 


The Institute has likewise been instructed 
by the legislature to prepare a revision 
of the Civil Code, upon which work will 
commence in the very near future. On 
account of the broad scope of the Civil 
Code, it is contemplated that its complete 
revision will be the work of years. It well 
may be that legislative enactment will not 
wait for the completion of the entire code, 
but separate parts may be enacted when 
completed. That was the method used in 
the adoption of the Code Napoleon. 


Roscoe Pound once said that the law 
must be stable but it cannot stand still. 
In the Louisiana Law Institute we say 
that we should not hesitate to change that 
which can and should be changed, but 
that no change should be made purely for 
the sake of change. Thus far we have 
successfully resisted the vis inertiae of those 
who worship the gods of things as they 
are. 


A 
felt. 
oe 
= 
185 ; 
ix 
~ 


BAR OFFICE NEEDS HELP TO LOCATE LOST MEMBERS 


The following members of The Florida Bar have not kept our headquarters otlice 


informed of their address. 


The office would be grateful for your assistance in looking 


over the list and forwarding to P.O. Box 1226 in Tallahassee information you may have 


where mail may be addressed to any of these persons. 


Aaron, David F., S. Miami, Fla. 

Abdo, Thomas W., Coral Gables, Fla. 

Anderson, Arthur William, Miami, Fla. 

Barkstrom, Leroy, Miami, Fla. 

Bien, Maxwell R., Oralndo, Fla. 

Behrens, Henry, S. Miami, Fla. 

Blaker, Leon A., Miami, Fla. 

Boyle, William Kent, Miami, Fla. 

Brown, David A., Miami, Fla. 

Burns, Thomas David, Jacksonville, Fla. 

Calhoun, Randolph, Venice, Fla. 

Caskey, Vance N., Jr., Mt. Ranier, Md. 

Cisco, B. R., Miami, Fla. 

Courshon, S. J., Waltham, Mass. 

Cox, William F., Midland, Mich. 

Dalzell, Robert Duff, Jr., Coral Gables, Fla. 

Dubbin, Sidney M., Minneapolis, Minn. 

Durrance, R. Barbara, Van Nuys, Calif. 

Eakle, Jack H., S. Miami, Fla. 

Earle, David M., Miami, Fla. 

Edrington, Oscar C., Jacksonville, Fla. 

Elliott, Norman D., Des Moines, Iowa 

Falls, Otho E., Jacksonville, Fla. 

Flynn, Arthur Gerard, Tiverton, Rhode 
Island 

Foster, Roger Michael, Hialeah, Fla. 

Freedman, Arthur, Miami, Fla. and Germany 

Hall, Robert, St. Petersburg, Fla. 

Harding, Julia A., Jacksonville, Fla. 

Hubbard, Albert D., Miami, Fla. 

Joseph, Howard B., Batavia, Ohio 

Katz, Pincus, Miami, Fla. 

Kaufman, David, Miami, Fla. 

Klein, George H., Miami Beach, Fla. 

Koesy, Sheldon E., Decatur, Ga. 

Kout, Norman, Jackson, Mich. 

Lambeth, Douglas S., Nashville, Tenn. 

Lemmon, William J., Miami, Fla. 

Maring, Donald W., Miami, Fla. 


186 


Meadow, Frank S., Miami, Fla. 

Meitin, Amadeo A., West Palm Beach, Fla. 

Miranda-Cardenas, Alfonso, Miami, Fla. 

Muldowney, John Bernard, Hialeah, Fla. 

McVoy, Robert Arthur, Coral Gables, Fla. 

Nelson, Suzanne R., Miami, Fla. 

O'Connell, Richard T., Branford, Conn. 

Parks, Thomas W., Jacksonville, Fla. 

Philips, Charles P., Palatka, Fla. 

Phipps, Harry W., Tampa, Fla. 

Prosser, C. S., Jr., Miami, Fla. 

Quinan, Johnstone H., Jr., Albany, N. Y. 

Radebaugh, Cushman S., Orlando, Fla. 

Rapoport, Jack, Philadelphia, Penn. 

Robbins, Harvey, Brooklyn, N. Y. 

Roberts, Fredric R., Bayside, Long Island, 

Robinson, William Lee, Miami, Fla. 

Santiago-Marrero, Salvadore, Miami, Fla. 

Scbree, F. Gaines, Jr., Ft. Walton, Fla. 

Ser, Julius, Miami Beach, Fla. 

Sibert, Jefferson D., Jr., Miami, Fla. 

Siegel, Harold H., Coral Gables, Fla. 

Strickland, C. Kenneth, Miami, Fla. 

Sullivan, John Edwyn, S. Miami, Fla. 

Torge, Harry A., Miami, Fla. 

Wilder, Alonzo, Miami, Fla. 

Wilson, Richard J., Miami, Fla. 

Woods, Andrew, Birmingham, Ala. 

Woodward, W. Dow, Miami, Fla. 


MILITARY LOST MEMBERS 


Abagis, Kenneth M., Live Oak, Fla. 
Bechtold, Kenneth I., Orlando, Fla. 
Crabtree, David E., St. Petersburg, Fla. 
Gordon, Marvene, Cocoa, Fla. 
Meyerson, Murray Selbert, Miami, Fla. 
Roberson, Ralph K., Warrington, Fla. 
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This is the third ‘a a series of basic articles on federal 
ed by the Committee on Public Information 
lecturer for our 


of the Tax Section. The auth 
Legal Institutes program. 


is a popul 


The ABC’s of 
Capital Gains 


Preface 

We hear much today about the advan- 
tages of taking capital gains for income 
tax purposes rather than ordinary income. 
To the taxpayer in the 26% or higher 
income tax brackets, long term capital 
gains do afford an income tax saving; hence, 
it becomes obvious why such gains are so 
sought after by taxpayers. To realize a 
capital gain or loss there must be a sale 
or exchange of a capital asset. 


Capital Assets 
What are capital assets that yield this 
coveted capital gains and loss treatment? 

The Internal Revenue Code approaches the 

definition inversely, that is, by stating what 

assets are mot capital assets. There are seven 
classes of property excluded and they are: 

1. Stock in trade or other inventoriable 
property primarily held for sale to 
customers in the ordinary course of 

a trade or business; 

Inventoriable assets; 

3. Accounts receivable and notes taken 
in the ordinary course of a trade or 
business for services rendered or sale 
of stock in trade or property held for 
sale in the ordinary course of busi- 
ness; 

4. Real property used in taxpayers trade 
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and Losses 


by Amos E. Jackson* 


or business 
after) ; 

5. Business property subject to depreci- 
ation (see exception hereinafter) ; 

6. Short-term (maturing not more than 
one year from date of issue) non-in- 
terest-bearing State or Federal govern- 
ment obligations issued on or after 
March 1, 1941, on a discount basis; 

7. A copyright, a musical, artistic or lit- 
erary composition or similar property 
(but not including a patent or inven- 
tion) which is held by a taxpayer who 
created such property or by one 
whose basis in the property must be 
determined by reference to the basis 
of the one who created it. 

In order to take a deductible capital loss 
on the sale of a capital asset it must have 
been held for income producing purposes. 
Thus, most strictly personal assets would 
not yield such a loss on sale or exchange. 
If, however, a gain is realized on such 
personal assets, it will be taxable as a cap- 
ital gain. 


(see exception herein- 


Sale or Exchange 

As is usual in tax law, the term “sale or 
exchange” has a special meaning. There 
appears to be no problem as to what an 
ordinary sale is. The Internal Revenue 
Code, however, includes in the definition 
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of a sale certain transactions we ordinarily 
do not classify as such by commercial 
standards. They are: 


(a) Corporate distributions in complete 
liquidation, 

(b) Corporate distributions partial 
liquidations if made pursuant to a 
plan of complete liquidation, 

(c) Losses from worthless securities un- 
less the worthless security is an in- 
ventoriable item. 


The term liquidation also has a statutory 
meaning and must be considered in that 
light before concluding that a_ particular 
transaction is a qualifying liquidation for 
capital gain and loss treatment. Partial 
liquidations can also be an income tax trap 
if the Code respecting such is not strictly 
complied with. 


Long and Short Term 

Whether a capital gain or loss is taxed 
as a long or short term capital gain is 
determined by the length of time the capital 
asset was held. Short term gains and losses 
are those resulting from the sale or ex- 
change of a capital asset held no longer 
than six months. Long term capital gains 
and losses are therefore those resulting from 
the sale or exchange of a capital asset held 
more than six months. Long term capital 
gains carry the most favored tax treatment 
as explained hereinafter. 


How Taxed 


Net short term capital gains (net short 
term capital gains are the excess of short 
term capital gains over short term capital 
losses) are taxed by adding them to ordin- 
ary income by both individual and cor- 
porate taxpayers. Net short term capital 
losses can be deducted by individual tax- 
payers against ordinary income, but this is 
limited to a maximum of $1,000.00 per year. 
Net long term capital gains received by in- 
dividual taxpayers is first reduced by 50% 
then added to ordinary income, but if, 
in computing the tax, the resulting tax on 
the gains at ordinary rates exceeds 50%, 
then the alternative tax computation is per- 
mitted and it prevents the 50°% of the net 
long term capital gain from being taxed at 
a rate greater than 50°.. In other words, 


the alternative tax is a maximum of 25% of 
the net long term capital gains. Net long 
term capital gains in the hands of a cor- 
poration can be included in ordinary in- 
come or alternatively taxed at the maximum 
rate of 25%. 


Where a taxpayer, both individual and 
corporate, have both net long term capital 
gains and net short term capital losses, the 
former must be reduced by the latter to 
arrive at the long term capital gain. If a 
taxpayer, both individual and corporate, 
have both net short term capital gains 
and long term capital losses, the former 
must be reduced by the latter to arrive 
at the short term capital gain. 


Carryovers 


In the event an individual taxpayer has 
a capital loss in a taxable year in excess 
of $1,000.00, he can carry such remaining 
loss over to the succeeding five years or 
until absorbed by capital gains during such 
five-year period. It is, therefore, obvious 
that an individual taxpayer can use against 
ordinary income up to $1,000.00 of capital 
losses annually. Corporations have the same 
carryover privilege but cannot deduct any 
amount of capital losses against ordinary 
income. 


Special Situations 


1. Banks are permitted to deduct losses 
in full from the sale or exchange of bonds 
irrespective of the period held. Also banks 
may deduct losses from worthless securities 
in full against any income. 

2. Upon liquidation or sale of a collap- 
sible corporation, the capital gains treat- 
ment of the profit is denied. (I.R.C. Sec- 
tion 341). The collapsible corporation sec- 
tion of the Code is a highly technical one, 
but quite generally the sale of stock in 
or the liquidation of a closely held corpor- 
ation within three years after its organiza- 
tion or acquisition should be checked 
against this statute before it is consum- 
mated. 

3. Subdivision and sale of real estate 
has been made more hazardous under the 
1954 I.R.C. The law has been made more 
specific under the 1954 LR.C., whereas 
up to that time the courts had made most 


THE FLORIDA BAR JOURNAL 


| 
; 
4 
j 
188 


of the law on this subject. Before it is 
assumed that the sale of subdivided real 
estate will receive capital gains treatment, 
Section 1237 of the I.R.C. of 1954 should 
be examined carefully. 


4. Certain sales of emergency facilities 
subject to the sixty-month amortization un- 
der Code Section 168 will only qualify in 
part for capital gains treatment. 


5. Sales and exchanges of depreciable 
property between husband and wife and 
between an individual and a corporation 
in which more than 80% in value of the 
outstanding stock is owned by such in- 
dividual, his spouse and minor children and 
minor grandchildren will not qualify for 
capital gains treatment under Section 1239 
I.R.C. — 1954. 


6. Certain employee termination pay- 
ments will qualify for capital gains treat- 
ment under Section 1240 of the Code. 

7. The cancellation of a lease or distri- 
butor’s agreement can be subjected to cap- 
ital gains treatment providing, in the case 
of the distributorship, the distributor has a 
substantial capital investment in the distri- 
butorship. What is a substantial capital in- 
vestment? The law does not say. 


8. Net gains from depreciable property 
used in a trade or business, plus net gains 
from the involuntary conversion of prop- 
erty, if owned for more than six months, 
will receive the capital gains treatment, 
and if there is a net loss, then it will be 
an ordinary loss. Section 1231. Other assets 
included in Section 1231 are timber and 
coal; livestock regardless of age, if held 
by the taxpayer for draft, breeding or 
dairy purposes and if held for twelve 
months or more; and an unharvested crop 
on land held more than six months, used 
in the trade or business of taxpayer and 
provided both the land and unharvested 
crop are sold to the same person. 


9. The gain on the sale of a personal 
residence under certain circumstances may 
be postponed as outlined in Section 1034 
of the LR.C. if another is acquired and 
occupied as such personal residence with- 
in one year before or after such sale. 
Conclusion 


This article is intended as only a very 
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general guide under the capital gains pro- 
visions of the I.R.C. and is not intended 
to be all inclusive. Therefore, it can not 
serve as a substitute for a thorough exam- 
ination of the law. Corporate liquidations, 
collapsible corporations and other special 
situations must be carefully scrutinized and 
made compatible with the Code if tax 
troubles are to be avoided. In most such 
situations, strict compliance with the Code 
is mandatory if the most favorable capital 
gains treatment is to be accorded a par- 
ticular transaction. Substantial compliance 
in tax law is ordinarily not enough. 


My Favorite Legal Joke 

Beginning with this issue, the Journal 
will carry as a regular feature one or more 
legal jokes contributed by our members. 
If you have a favorite legal joke (involving 
a situation, real or fictional, concerning the 
law, lawyers, the courts, witnesses, jurors, 
etc.), please send it in and, if it is published, 
we will show that you contributed it as 
your favorite legal joke. 

To start the ball rolling on this new 
column, President Donald K. Carroll has 
sent in the following as his favorite legal 
joke, advising that he found it in “Anthol- , 
ogy of American Humor” (copyright 1949 
by Magazine Digest Publishing Company 
Limited), page 344: 

“The hardened and oft-convicted  pris- 
oner was up for sentencing. 

“‘You have been found guilty on 26 
counts, said the judge. ‘I sentence you to 
five years on each count, making a total of 
130 years.’ 

“The prisoner, who was then over 40, 
realizing that he would never be able to 
serve such a sentence and see freedom 
again, burst into tears. 

“The judge, taking this to be a sign of 
repentance, experienced a feeling of re- 
morse and said, in a softened voice: ‘I 
didn’t mean to be so harsh, and I realize 
that I have imposed an unusually severe 
sentence on you. So you don’t have to do 
the 130 years.’ And, leaning over the 
bench towards the prisoner, on whose 
face a ray of hope had begun to dawn, 
the judge fixed him with a benign smile 
and said: ‘Just do as much as you can.” 
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What It Is 


The Title 


Volume 
Guarantee 


Low-cost 
Service 


For Side-by- 
side Use with 
Official 
Statutcs 


Free 
Examination 
Offer 


The Publishers 


Low-cost Annotation Service 
for Side-by-side Use 
with Your Official Statutes 


Annotations to 


Official Florida Statutes 


— Guaranteed Complete in 11 Volumes — 


T he Introductory price sets a new level of economy 
for Florida annotation service. Thousands of Case Notes 
at only a fraction of a cent a Note, covering all pertinent 
Florida and Federal decisions, 


Section numbers and headings of the Annotations are 
identical with those of your official statutes. Use the two 
sets side by side to speed research — see at a glance the 
official text and the cases construing it. 


Florida Annotations offer many time-saving, work-saving 
practice aids. Let us tell you about them — or, ask for 
volumes 1-3 for 15 days’ free examination without obli- 
gation. Send the coupon below to either publisher. 


The Lawyers Co-operative Publishing Co. 
Rochester 14, New York 


Bancroft-Whitney Co. 
McAllister & Hyde Sts., San Francisco 1, Calif. 


NEW!— 


price. 


(J Send complete information, price and terms for Florida Annotations. 

(0 Also, send first 3 volumes for 15 days’ free examination. I may return 
these volumes and be free of all obligation. If I retain them, you will 
send me additional volumes as published at the current, low Introductory 


Zone State 
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Current Events 

The Fund made history in February 
when it forwarded refund checks to those 
of its members who used The Fund in 
1948. If any 1948 members did not receive 
a letter of explanation, or were entitled 
to a check and did not receive one, they 
should write The Fund. 

On January 11, 1956, C. Clyde Atkins, 
Trustee for the 11th Circuit and Chairman 
of The Fund’s Executive Committee, ac- 
companied by Hewen A. Lasseter, its 
Executive Secretary, and Leslie McLeod, 
the Assistant to the Executive Secretary, 
appeared before the University of Miami 
class in real property taught by Associate 
Professor Ralph E. Boyer. The Executive 
Secretary discussed lawyers’ problems as 
seen from the viewpoint of The Fund. 
Professor Boyer has been kind enough to 
say: “I should like to thank you for lead- 
ing an informative and stimulating discus- 
sion on matters both pertinent to the course 
and to lawyers and their clientele. I shall 
be looking forward to another occasion 
when we might have a return visit.” Fund 
personnel is always pleased to have an op- 
portunity to appear before professional 
groups to explain how The Fund _ helps 
solve problems which confront the practi- 
tioners. 


Fund members will want to read the 
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real estate compendium issue of The Florida 
Law Review. They are particularly urged 
to read the article by George B. Carter, 
The Fund’s general counsel, on the history 
and purpose of Lawyers’ Title Guaranty 
Fund. 

On January 12, 1956, The Fund’s execu- 
tive committee met at Miami Beach on the 
eve of the real property institute. Members 
of that committee are: C. Clyde Atkins, 
Miami, chairman; Ed R. Bentley, Lakeland, 
alternate chairman; and Erwin A. Clayton, 
Gainesville, Donn Gregory, Tampa; Fletch- 
er G. Rush, Orlando; William H. Wolfe, 
Clearwater. Fund officers were able to 
contact many members during the recesses 
in the institute. Another opportunity of 
this nature will come in May during the 
1956 convention at Hollywood. The Execu- 
tive Committee and the Trustees will 
schedule meetings to precede the conven- 
tion and many of the Trustees and all of 
the Fund’s officers will remain for the 
full convention. 

During January members issued guaran- 
tees to 491 Owners and 225 Mortgagees 
totaling $8,808,248. Aggregate contributions 
for the month were $19,032.05, being $17,- 
332.05 Additional and $1,700 Initial. 

New Memberships 
Paul John Brannen, Boca Raton 
Irvin Frank, Jr., Ft. Pierce 
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Ted P. Galatis, Ft. Lauderdale 

Alan G. Grant, Orlando 

Bernard Marcus, Miami 

Lynn N. Silvertooth, Sarasota 

Lee C. Travelstead, Ft. Lauderdale 

Tom Treadwell, Everglades 

Additions to Present Memberships 

Anderson and Gundlach (add Floyd Vance 
Hull, Jr.), Ft. Lauderdale 

Jackson and Fortner (add Lloyd B. Fort- 
ner), Palm Beach 

First Guarantees 

William L. Carpenter, Delray Beach 

Robert R. Frank and Eliot R. Weston, 
Miami Beach 

John R. Gould, Vero Beach 

Bernard Marcus, Miami 

Donald G. Miller, North Miami Beach 

Martin A. Smith, Esq., Miami Beach 

Paul L. Steiner, Miami 

Robert W. Wilson, Clearwater 

Most Guarantees by Firms 

Cromwell & Remsen, Riviera Beach, 20 

Blackwell, Walker & Gray, Miami, 19 

Hunter & Paoli, Hollywood, 15 

Pleus, Edwards & Rush, Orlando, 15 

Henderson, Franklin, Starnes & Holt, Ft. 
Myers, 13 

Walden & Ryan, Dania, 11 

Freeman, Matthews & DeLoach, New 
Smyrna Beach, 10 


Sullivan & Musselman, Pompano Beach, 10 
English, McCaughan & O'Bryan, Ft. Lauder- 
dale, 9 


McMullen, McMullen & Baskin, Clearwater, 
9 

Abrams, Anton & Ford, Hollywood, 8 

Byrd & Whitley, Delray Beach, 8 

Sutton & James, Ft. Lauderdale, 8 

Kovner & Mannheimer, Miami Beach, 7 

Raymond, Wilson & Karl, Daytona Beach, 7 

Most Guarantees by Individuals 

Edward H. Levin, Miami, 51 

Stephen A. Spear, Ft. Lauderdale, 22 

Richard Kelly, Zephyrhills, 13 

Robert F. Griffith, Jr., Boynton Beach, 11 

Richard M. Sauls, Hollywood, 10 

Herman I. Bretan, Miami, 9 

J. Tweed McMullen, Clearwater, 9 

James J. Altman, New Port Richey, 8 

John R. Day, Lake Worth, 7 

William J. Castagna, Clearwater, 6 
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George L. Pink, West Palm Beach, 6 

J. Herbert Burke, Hollywood, 5 

Mrs. Mattie Belle Davis, Miami, 5 

Paul T. Douglas, West Palm Beach, 5 

Jerrold F. Jacob, Lake Worth, 5 

Joe Johnston, Jr., Brooksville, 5 

Frank J. Muscarella, Jr., Clearwater, 5 

Tom B. Morrison, Largo, 5 

Andrew F. O’Connell, West Palm Beach, 5 

Largest Guarantees 

Bentley, Shafer & Miller, Lakeland, $292,500 

Phillip D. Anderson, West Palm Beach, 
$250,000 

Sheppard & Woolslair, Ft. Myers, $200,000 

Phillip D. Anderson, West Palm Beach, 
$189,000 

J. Tweed McMullen, Clearwater, $140,000 

Ennis R. Shepherd, Ft. Lauderdale, $122,500 

Andrew F. O’Connell, West Palm Beach, 
$102,500 

Frank & Weston, Miami Beach, $100,000 

Martin A. Smith, Esq., Miami Beach, 
$100,000 

Paul T. Douglas, West Palm Beach, $97,500 

Blackwell, Walker & Gray, Miami, $80,000 

Paul L. Steiner, Miami, $75,000 


Walton, Lantaff, Schroeder, Atkins, Carson 
& Wahl, Miami, $74,043 

Ella Jo Stollberg, Hollywood, $70,000 

Royal Flagg Jonas, Miami Beach, $65,000 

Blakeslee & Herring, West Palm Beach, 
$61,750 

Marks & Keith, Miami, $60,000 

Andrew F. O’Connell, West Palm Beach, 
$57,500 


J. Tweed McMullen, Clearwater, $55,000 
Walden & Ryan, Dania, $55,000 


A client of Walsh, Simmonite, Budd © 
Walsh of Miami on January 27, 1956, wrote: 
“Thank you for your letter of explanation 
pertaining to The Fund as well as other 
exhibits included therewith, including a 
Balance Sheet as of December 31, 1955. This 
enables us to advise you of the acceptabil- 
ity to our Company for title guaranty on 
loans in Florida.” (We are not privileged to 
publish the name but it is a New England 
company more than 100 years old. We 
are grateful for their endorsement.) 
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Lawyers’ Title Guaranty Fund inaugurated a refund of additional contribution credits for 
1948 at a ceremony in The Fund's offices in Orlando on February 3, when personal delivery 
was made of the largest refund check to Mr. Lawrence Rogers of Rogers and Kelley. Kis- 
simmee, and of the second largest to Mr. William H. Dial of Akerman, Dial and Akerman, 
Orlando. Shown in the picture are Hewen A. Lasseter, left. Executive Secretary, passing a 
check to Mr. Rogers, right, and George B. Carter, General Counsel and Treasurer, second 
from left, passing a check to Mr. Dial. Leslie McLeod, Assistant to the Executive Secretary. 
standing center, is observing. Third high check was mailed to Sheppard and Woolslair. Ft. 
Myers, and the fourth went to Herbert D. Beck, Belle Glade. 


B. J. Villwock, Agency Counsel for Fed- 
eral National Mortgage Association, At- 
lanta, on January 31, 1956, wrote: “Mr. —— 
was in our office recently and inquired as 
to our acceptance of title policies issued by 
the Lawyers’ Title Guaranty Fund. He 
furnished us with a brochure and material 
concerning the Fund. * * * I have today 
advised him that policies issued by the 
Lawyers’ Title Guaranty Fund will be 
acceptable to the Federal National Mort- 
gage Association.” (This is only a_re- 
affirmance of past advices.) 


They Say About The Fund... 


Louis M. Jepeway, Fund member at Mi- 
ami, on January 19, 1956, wrote: “The 
growth and the success, and the increasing 
growth and success, of Lawyers’ Title 
Guaranty Fund demonstrates beyond ques- 
tion the effectiveness and the advantages 
tc the public of the guaranteeing of titles 
through The Fund. Because of the owner- 
ship of this organization among lawyers 


March, 1956 . 


Phillip D. Anderson, Fund member at 
West Palm Beach, on January 23, 1956, 
wrote: “I am also happy to report that the 
Small Business Administration, an agency 
of the Federal Government, accepts the 
Fund’s mortgagee guarantee.” 


Refund to 1948 Members 

Refunds to 1948 Fund members were 
accompanied by a letter of explanation 
which is reproduced in full on the follow- 


ing page: 


solely and because of its business operations 
in one State, Florida, greater interest and 
advantages are thus afforded persons and 
firms obtaining title guarantees through 
Lawyers’ Title Guaranty Fund. Too, the 
high quality of its personnel make for 
greater dependability and reliability for the 
public. The Fund has my complete en- 
dorsement.” 
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HEWEN A. LASSETER 
Executive Secretary 


GEORGE B. CARTER 
General Counsel 


TRUSTEES 


ED K. BENTLEY 
Chairman 
Lakeland 


First Circuit 
WOODROW M. MELVIN 
Milton 


Second Circuit 
ROBERT M. ERVIN 
Tallahassee 

Third Circuit 
BYRON BUTLER 
Perry 


Fourth Circuit 
ZACH DOUGLAS 
Jacksonville 


Fifth Circuit 

CHARLES A. SAVAGE 
Ocala 

Sixth Circuit 
WILLIAM H. WOLFE 
Clearwater 


Seventh Circuit 
DONALD M. STRONG 
Daytona Beach 


Eighth Circuit 
E. A. CLAYTON 
Gainesville 


Ninth Circuit 
FLETCHER C. RUSH 
Orlando 


Tenth Circuit 
ED R. BENTLEY 
Lakeland 


Eleventh Circuit 

C. CLYDE ATKINS 
Miami 

Twelfth Circuit 

F. E. STARNES 
Ft. Myers 


Thirteenth Circuit 
DONN GREGORY 
Tampa 


Fourteenth Circuit 
MAYO C. JOHNSTON 
Panama City 


Fifteenth Circuit 


MOREY DUNN 
West Palm Beach 
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LAWYERS TITLE GUARANTY FUND 


Aln srganization composed of mare than 1400 Flauda lawyers guaranteeing tutles ts Flouda ral estate 


RUTLAND BUILDING P. O. BOX 2671 


ORLANDO, FLORIDA 


February 6, 1956 


Dear Member: 


The Fund's form of organization provides for a return to members of 
additional contributions, less expenses, when they have served their 
purpose by providing a fund to back title guarantees issued through 
its members. 


First Fund guarantees were issued in 1948. In that year additional 
contributions aggregated $14,483.13 while net expenses chargeable to 
operating costs were $12,666.82. The expenses were charged to members 
in proportion to the amount of their additional contributions and the 
difference, $1,816.31, remained as credits in the accounts of members 
who were active in that year. Under the provisions of Sec. 41 of the 
Declaration of Trust, the Board of Trustees has approved a return of 
that amount to the members who made additional contributions in 1948. 


The 1948 credit balances were relatively small due to low volume and 
proportionately high expenses but this has constantly improved with 
increased volume. As an example, the 1954 additional contributions 
were $156,139.68, with net expenses of $34,751.24, leaving a credit 
balance of $121,388.44, which the Trustees may authorize to be with- 
drawn in 1962. Continuation of that trend, with the added factor of 
increasing income from investments, indicates that members may eventu- 
ally anticipate a return to them of 90% or more of their additional 
contributions. 


This co-operative method of preserving the attorney-client relationship 
and providing adequate assurance to the client has caused many attorneys 
to turn to The Fund . . some to the extent of accumulating credit bal- 
ances exceeding $15,000. 


This communication is going to all members. Checks are being drawn to 
the accounts which forwarded additional contributions in 1948. The 


names of some. of those accounts have changed since 1948. Where that is 
true please return the checks with proper instructions. 


What The Fund needs is an ever increasing volume of additional contri- 
Yours very truly, 
LAWYERS' TITLE GUARANTY, 


butions from members. 


Hewen A. Lasseter, Executive Secretary 


HAL: mp 
with and ing Insurance Commissioner of Blauda 
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TAKE IT 
FROM ME, 
FOLKS... 


when it comes to 
helping with 


the chores! 
POWER & 
LIGHT COMPANY 


Someone Missing? 


We locate: 

Heirs to estates, 
Beneficiaries, 
Legatees and 
Property Owners. 


We compile genealogies 
and prove authenticity 
of next of kin. 


We have correspondents 
all over the world. 


Investigations made 
on a contingent or 
per diem basis. 


We cooperate with 
attorneys on an 
ethical basis. 


ALTSHULER 
GENEALOGICAL SERVICE 


920 Seybold Building 
36 N.E. Ist Street Miami. Florida 


KEEN 
DETECTIVE AGENCY 


NEIL B. KEEN, Director 


Trained By 
The Federal Bureau of 


Investigation 
Graduate of the National Police 


Academy, Washington, D. C. 
Over 20 years experience as in- 
vestigator in the State of Florida. 
Keeler Polygraph (Lie Detector) 

Examinations. 


Wallace S. Building - Tampa, Florida 
Phone Tampa 2-0330 


PHONE: MIAMI—3-0980 


March, 1956 


Florida's Finest! 
HOTELS... 


KLOEPPEL 
HOTELS 
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A 
EAGER 
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| 
COFFEE SHOPS 
FREE RADIO 
IN EVERY ROOM 
ALL ROOMS 
A PRIVATE 
BATHS 
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Partners 


IN 
FLORIDA'S 


PROGRESS 
* 


FLORIDA POWER 
CORPORATION 


RENT A NEW CAR FROM 


HERTZ 


LOW RATES include gas and oil, Public 
Liability, Property Damage, Fire and Theft 
Insurance and $100.00 deductible collision 
protection at no extra cost. No hidden 
charges . . . 5 or 6 can ride for the cost 
of one. Rent for an hour, day, week or 
longer. Hertz is world’s largest...31 years’ 
experience...the only system offering uni- 
formly high grade 
service at low cost 
in over 600 cities 
throughout the world. 


RATE EXAMPLE: 


The daily rate is $5.00 
per 10 hours plus 8c per mile including gas, 
oil, and insurance. Thus, the total cost for 
a 50 mile trip is $9.00 regardless of how 
many ride. Rates lower by the week. 


HERTZ SYSTEM 
2-1723 | 


FOR RESERVATIONS 
in TALLAHASSEE 


PHONE 
Municipal Airport 


Missing Heirs, Legatees or Owners 


Attorneys seldom have time or facilities 
to search for missing or unknown heirs, 
legatees, owners of property, and missing 
links in chains of title. 

Our international organization, estab- 
lished more than forty-two years, spe- 
cializes in such investigations, as well as 
searches for missing owners of dormant 
bank accounts, terminated trusts, rea) 
estate, and leaseholds. 

Our business is conducted upon a con- 
tingent basis; and we cooperate with at- 
torneys under ethical standards, without 
expense to the forwarder. Inquiries are 
solicited. 


W. C. COX & COMPANY 


208 South LaSalle St. Chicago 4, Ill. 


Legal Consulting Services 
BLACK LABORATORIES, 
Incorporated 


Complete Investigations. 
Biological, Physical, and 
Chemical Sciences. 


EXPERT TESTIMONY 


TRAFFIC ACCIDENT 
ANALYST 


Traffic accident analysis — Consultation 
— Expert testimony. 


Automotive Engineer formerly with 
National Bureau of Standards. 


CLARENCE S. BRUCE 


P. O. Box 1909 Fort Myers, Fla. 
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WANTED 


Well established lower Florida East Coast firm desires services of a young attorney 
with good background of jury trial experience. Will consider out-of-state attorney 
taking March Florida Bar Examination. Address reply to Box MH, The Florida Bar, 
Post Office Box 1226, Tallahassee, Florida. 


GENUINE ENGRAVED LETTERHEADS 


$15.00 for 1,000 (Complete Cost) 
Free Designing — Free Proof — Free Die 


Mail us your present letterhead and indicate any changes desired. Without cost or obligation your 
free proof will be mailed promptly, designed similar to your present letterhead or as you instruct us 


MIAMI ENGRAVING COMPANY 


245 N. E. 37th Street (1 Block West of Biscayne Blvd.) Miami, Fla. 


LAW BOOKS — THOMAS LAW BOOK COMPANY 


PUBLISHERS — DEALERS — IMPORTERS —- INCORPORATED IN 1885 
WE BUY .. . WE SELL .. . WE EXCHANGE 
209 North Third Telephone Main 2236 St. Louis 2, Missouri 
H. D. BENEDICT, President H. H. BOLLENBACH, Vice-President 


W. W. MATTHEWS, Secretary 
LET US KNOW YOUR WANTS 


Let's Ge BRIEF... 


WE are equipped to give you prompt, efficient 
and economical service in printing your legal 
briefs. Our experience and know-how over two 
decades, enable us to produce a printed brief for 
you at $4.00 per printed page. Send your next brief 
to Rose —and see how easy it is to be satisfied. 


PRINTING COMPANY, inc. 


ROSE BLDG. TALLAHASSEE, FLORIDA 
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HANDWRITING EXPERT 


Consultant on questioned Handwriting and Type- 
writing, Pens, Inks, Paper, Erasures, additions, 
falsifications, seals, stamps and questions of similar 
character Scientifically investigated. 


Special Document Photographs prepared to accom- 
pany Reports and for Court Demonstrations. Your 
inquiry solicited on all matters pertaining to Hand- 
; writing in wills, contracts, anonymous writings, notes, 
Examiner and deeds, books of account, election ballots, etc. Com- 

pletely equipped modern laboratory, including ultra- 


P hotographer violet and infra-red ray apparatus. 
ympia Building 
Documents MIAMI 32, FLORIDA 
Telephones: Day—FRanklin 3-2050; 


Herman v. benn a 


furnished upon request. 
FORMER FEDERAL AGENT 


When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 
on us. 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.I.C. 


Pan American Secret Service, Inc. 


Ethical Detectives Since 1894 

Invites inquiries from Florida’s leading attorneys, law firms, banks, industrialists and 
business executives on all matters requiring competent investigators. 

We solicit inquiries to act as confidential emissaries for a select clientele in financial 
and commercial matters throughout the Latin-American republics. Special facilities for 
investigations in Havana, Cuba, Nassau, N. P. Bahamas and Mexico, D. F. 

Legitimate detective work in all its branches transacted in all parts of the world. 
Member of the COUNCIL OF INTERNATIONAL INVESTIGATORS, also THE 
ASSOCIATION OF BRITISH DETECTIVES—President of the FLORIDA ASSO- 
CIATION OF DETECTIVE AGENCIES, INC. — President of the GREATER 
MIAMI ASSOCIATION OF DETECTIVE AGENCIES, and a Member of THE 
PUBLIC AFFAIRS COMMITTEE of THE MIAMI CHAMBER OF COMMERCE. 


EXECUTIVE OFFICES * 909 OLYMPIA BLDG. * MIAMI 32, FLORIDA 
Telephones: Day — FRanklin 3-2050; Nite — FRanklin 4-8137 — Apt. #102 


If TIMBER or — are involved 
ca 
Woodland Managers 
Consulting Foresters and Entomologists 
State Exchange Bank Building e Lake City, Florida e Phone 207 
Send now for free folder 
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STATEMENT OF FINANCIAL CONDITION 
AS OF DECEMBER 31, 1954 


ADMITTED ASSETS 
1954 


Bonds (at amortized cost) : * 
United States Government . . . . . . . . . $ 3,507,969.49 
$ 5,431,991.71 
Preferred stocks (at lower of cost or current market). . . $ 78,375.00 
Savings and loan association investment share accounts . . $ 309,500.00 
Mortgage loans on real estate: 
$ 4,454,005.71 
Interest and rents accrued . . @ 63,974.47 
Accounts receivable from agents customers 501,076.54 
Ut Stock of wholly-owned subsidiaries 75,000.00 
Title plants (in Akron, Atlanta, Camden, Freehold, Miami, 
Pontiac, Richmond and Washington) . . 3 770,099.47 
Real estate for home and branch offices . 418,021.47 
Other admitted assets . . . 107,956.80 
An analysis of amount and ToraL ADMITTED $14,906,913.86 
character of assets avail- LIABILITIES 
1954 
j Accrued commissions to agents, expenses and other items . $ 273,677.79 
able for protection of Federal taxes om income . . . . «© «© © 1,446,150.07 
Other taxes accrued . . 223,838.47 
policyholders will show Premiums and other payments ceed in aliens. . . 423,728.87 
Provision for undetermined title losses of which the 
Corporation to be out Capital stock—par "$5 share 
standing in the title in- Surplus... 3,362,282.36 
TOTAL Stock, ‘Vouuntany Pouicy ‘RESERVE 
surance field. AND SURPLUS. . $ 9,054,583.80 
Tora. CapiraL STOCK, SURPLUS AND "RESERVES « $12,337,014.92 


$14,906,913.86 
Lawyers Title is represented in Florida by the following Agents: 


Arcadia...... The DeSoto Abstract Company Miami. . . Lawyers Title Insurance Corporation 
Bartow....... Polk County Abstract Company 122 Shoreland Building 
Deadenton Ocala..... National Abstract & Title Company 
United Abstract & Title Insurance Company Orlando...... Central Title & Trust Company 
Daytona Beach Palatka. . -: Guaranty Title Company of Palatka 
Peninsula Abstract & Title Company Panama Title Corporation 
unta Gorda 

The Abstract Corporation Panto Goede Abstract & Tilly 
Fort Lauderdale. Broward Abstract Corporation The Abstract Corporation 
Fort Myers ww J. G. Holst St. Petersburg West Coast Title Company 
Inverness........ West Coast Title Company Guaranty Title Company 
| Jacksonville. Florida Title & Guaranty Company Tavares. ..Inland Abstract and Title Company 
(a aa G. A. Buie, Jr., Attorney West Palm Beach..... Atlantic Title Company 

| Lakeland Winter Haven 
Florida Southern Abstract & Title Company Florida Southern Abstract & Title Company 

Title Insurance anywhere in Florida through over six hundred approved attorneys. 


‘lawyers Title [nsurance (orporation 


Florida Branch Office 
HOME OFFICE, RICHMOND, VA. 
VAN SKIVER BUILDING, WINTER HAVEN, FLORIDA 
*Not to be confused with any other title insuring organization of similar name. 


COMPARE 
FLORIDA LAW AND PRACTICE 


A COMPLETE ENCYCLOPEDIA 
OF LIVING FLORIDA LAW 


FOR FLORIDA LAWYERS 
BY FLORIDA LAWYERS 


AUTHORS WHO KNOW THE PECULIARITIES OF THE 
FLORIDA LAW 


“We have carefully examined Volume | which was 
sent to us on approval and have compared it with 
similar works now in process of publication and feel 
that it will be a very fine addition to our law library.” 


Volumes | and II covering titles through 
“Barbers and Beauticians’’ — now ready 


Write for details, including special 
prepublication price and liberal terms. 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
POST OFFICE BOX 4214 ATLANTA 2, GA. 


SERVING THE LAWYERS OF THE SOUTH FOR MORE THAN 48 YEARS 
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